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ACKNOWLEDGMENT. See Record, 1, 2. 
ACQUIESCENCE. See Equity and Equitable Jurisdiction, 3. 


ADMINISTRATORS AND EXECUTORS. See County Court, 2, 3, 
4; Hvidence, 2; Husband and Wife, 1; Pleading, Law, 1, 2; 
Promissory Note, 1. 
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1. The term ‘‘goods’’ embraces bills, notes and choses in action 
wherein money is due, where that word is used in the statute re- 
lating to the granting of letters of administration in this State 
upon the estate of a person dying out of the State possessed of 
‘** goods and chattels’ in this State. Such evidences of debt are 
assets of estates. Epping, Bellas & Co., vs. Robinson, 36. 


2. An execution against an administrator should be suspended when 
it does not appear on its face whether it is to be satisfied out of 
the individual property of the defendant or out of the property 
of his intestate. Higgins vs. Driggs, Administrator, 108. 


3. E. F. A., executrix of J. 8. A., made a note by which she prom- 
ised to pay to H. 8. H., or his order $1,097, on demand, with in- 
terest at ten per cent., and signed said note ‘‘ E. F, A., execu- 
trix of the estate of J. S. A.’’ Held, That this was the note of 
E. F. A.. and did not bind the estate of J. 8S. A. Jd. 


4. E. F. A., executrix, having died, J. 8. D. was appointed admin- 
istrator de bonis non ot J. S. A., and was sued as such on the 
above note. No plea, answer or demurrer having been filed, the 
clerk in vacation on the proper rule day, on no other proof than 
said promissory note, entered judgment that plaintiff ‘‘have and 
recover to, of and from the defendant as administrator of J. 8. A., 
deceased,’ the amount of said note and costs. Here the judg- 
ment stopped without saying out of whose property it was to 
be satisfied. Plaintiff moved to amend the judgment ‘‘so as to 
have it read and appear of record as against the goods, &c., of 
J. S. A., deceased.’?’ This motion was refused by the Circuit 
Judge : Held, That this ruling was correct, because on the proof 
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before him, the clerk ought not to have entered any judgment, 
either against the defendant individually or as administrator of 
J.S.A., to be levied of the goods, &c., of the latter, and the 
court ought not to amend a judgment entered by the clerk when 
itappears from the record that the clerk ought not to have en- 
tered any judgment. The execution commanded the sheriff 
“that of the goods, &e,, of J. 8S. D., as administrator of the es- 
tate of J. 8. A., deceased, you cause to be made’’ the amount of 
said judgment and costs. The Circuit Judge, on motion, sus- 
pended this execution: Held, That this ruling was right because 
every execution against an administrator ought to be suspended 
unless it clearly shows on its face whether it is to be satisfied out 
of the individual property of defendant, or out of the property 
of his intestate in his hands to be administered. Jd. 


5. The testator directed by his will that his business should be car- 


ried on by his executors after his death in the same manner that 
he had conducted it. A creditor of the executors seeks to charge 
a special portion of said property with the payment of a debt 
created by the executors in carrying on the business: Held, 
That only that part of testator’s property used by him in car- 
rying on said business was prima facie liable to the debts created 
by the executors in conducting said business, and that in the ab- 
sence of an allegation in the bill that the said property was so 
used and employed by the testator, we are bound to presnme 
that it was not a part of the fund used in carrying on said busi- 
ness and not liable to the debts created by the executors. Wiil- 
son, Executriz, et al., vs. Fridenburg, 386. 


6. An order of a Circuit Court on petition presented by an executor 


for authority to mortgage assets of the estate to secure debts 
incurred by the executor, is void as to all persons interested in 
said estate who are not parties thereto, and is inoperative to 
authorize the executor to mortgage property when not author- 
ized by the will. d. 


7. When one makes a voluntary payment of a debt or charge he can- 


not be subrogated to the rights of the original creditor. Nor 
can a creditor of an executor be subrogated to the rights of 
such executor for reimbursement from the funds of the estate 
for expenditures incurred in the execution of his trust, when 
said executor has wasted the assets of the estate. Id. 


8. The statutes of Florida do not clothe a ‘foreign executor ’’ with 





authority to defend a suit in her courts, nor can such authority 
be given by consent of parties that he shall become a party de- 
fendant to a suit pending and an order therein making such a 
party. Sloan vs. Sloan. 
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1. Alimony is defined, in its legal sense, to be that proportion of the 


husband’s estate which is judicially allowed and allotted toa 
wife for her sustenance and livelihood during the period of their 
separation. Wherea prima facie cause of action, or defence in 
divorce, appears, upon proper application the court will ordina- 
rily grant such alimony and money for the expense of the suit, 
not as of strict right in the wife, but as of sound judicial discre- 
tion. Sanchez vs. Sanchez, 346. 


2. In proceedings taken by the wife in an action by the husband for 


alimony and suit money, the husband should have due notice of 
the time and place of such application to the court, and an op- 
portunity to oppose, and the record should show that such was 
the case. Jd. 


3. The record affirmatively shows that while the proceedings for 


such order of allowance were taken before the Judge of the 
Fourth Circuit, who is alleged to have appointed a master, the 
cause being pending in the Fifth Circuit, it nowhere appears how, 
when, or by what means the Judge of the Fourth Circuit ob- 
tained jurisdiction. Nor does the name of such master appear 
in the record ; Held, That the record should affirmatively show 
that the jurisdiction of the Judge of the Fourth Circuit was ac- 
quired in compliance with Chapter 373, Laws 1851. Id. 


4. An order for alimony and suit money made on the application of 


the wife, where it does not appear by the record that the hus- 
band was duly notified of the motion, and had an opportunity of 
opposing, will be set aside. Jd. 


5. All subsequent proceedings in such case, based upon such order 


so illegally made, as an order for an attachment as for contempt in 
not complying therewith, are void and of no effect, Id. 


AMENDMENT. See Judgment, 1. 
APPEALS AND APPELLATE PRACTICE. See Bill of Zxceptions ; 


Criminal Law. 26, 42; Demurrer, 1. 


1. Where in an action on promises several pleas were interposed and 


demurred toand the demurrers sustained,and upon the trial ver- 
dict and judgment rendered against plaintiff, but there is no bill 
of exceptions showing the proofs or exceptions made at the trial, 
however erroneous the ruling upon the demurrers may have been, 
a new trial will not be granted, because it does not appear by the 
record that the plaintiff's evidence entitled him to a verdict, nor 
that defendant introduced any evidence under his faulty pleas. 
Pollack vs. Hutchinson, 128. 


2. However bad the defendant’s pleas may be, if it does not appear 





that he gave any evidence under them at the trial, a verdict 
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APPEALS AND APPELLATE PRACTICE—( Cuntinued.) 


against plaintiff will not be set aside on account of the presence 
in the record of the bad pleas even though they were sustained 
on demurrer. Jd. 


. The ruling of the court suppressing a deposition cannot be exam- 


ined on appeal unless the deposition is brought up by bill of ex- 
ceptions so that this court can examine it. Id. 


. An appeal from a decree pro confesso absolute can be had under the 


practice in this State, and upon appeal, if the decree is not justi- 
fied by the bill, the decree should be reversed. Hurt, Erecutriz, 
et al. vs. Stribling, 136. 


. Where appellant has neglected to assign errors, and there seems to 


be no error in the record, the judgment will be affirmed on mo- 
tion of appellee. Stowe vs. WU. F. d& P. G. Co., 153. 


. A jury having determined the question of veracity as between 


two equally competent witnesses who contradicted each other, 
the court, on appeal, will not interfere. MWazwell vs. Agnew, 154. 


. A paper purporting to bé a writ of scire fucias adaudiendum er- 
rores, which is not tested, and is otherwise informal, and which is 
not served by an authorized officer, is not a legalwrit. Knight et 
al. vs. Weiskoff, 157. 

A writ of scire facias ad audiendum errores, issuing from the Su- 
preme Court, or by the Clerk of a Circuit Court as a writ of the 


9, 


Supreme Court, should be tested in the name of the Chief-Justice 
of the Supreme Court. Such a writ cannot lawfully be tested in 
the name of the clerk issuing it. Jd 


Process of the Supreme Court, whether issued by its Clerk or the 

Clerk of a Circuit Court, must be served by the sheriff of the Su- 
preme Court or his legally authorized deputy. The sheriff of the 
county in which the Supreme Court is held is the sheriff of the 
Supreme Court, (section 4, p. 937, McC’s Digest ; section 11, act 
of February 10, 1832,) is not in force. Jd. 
When a decision has been delivered in a cause in this court the 
decision becomes guoad hac the law of the case, and cannot ata 
subsequent term be reviewed. The subsequent appeal brings up 
only the proceedings of the Circuit Court after the mandate of 
this court. Wilson, Executriz, et al., vs. Fridenburg, 386. 


. Where the record does not show that costs as assessed include any 


item not properly chargeable to appellant, the assessment will 
not be disturbed on appeal. Broward vs. Roche, 465. 


. After answering a petition for a writ of assistance, and a hearing on 


the merits, and an order granting the writ, the defendant therein 
cannot object for the first time in the appellate court to the form 
of the application for the writ. Kiel vs. West, 508. 
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APPEALS AND APPELLATE PRACTICE—( Continued.) 


18. A performance of the requirements of a peremptory writ of man- 
damus is not a bar to an appeal from the judgment awarding the 
writ. County Coms. of Polk County vs. Johnson & Co., 577. 


14, The act of December 12th, 1855, amended by section 2, chapter 
1009, act 1859, (providing an appeal from the Board of County 
Commissioners) was abrogated by section 8, Article 6, of the 
Constitution of 1868. County Coms. of Polk County vs. Johnson & 
Co., 578. 

15. Where a defect of necessary parties, which existed prior to the de- 
cree appealed from, is discovered on appeal, the decree may be 
reversed, and the cause remanded with leave to make parties, and 
for further proceedings. Sloan vs. Sloan, 589. 


APPEARANCE. See Attachment, 3: Partition, 7. 
ASSIGNMENT. See New Trial, 5. 


1. A deed of assignment preferring certain creditors, and providing 
that the assignee after the payment of said creditors should 
‘¢ distribute and pay the remainder of said proceeds ratable and 
in equal proportion to my other creditors in satisfaction and re- 
lease of all my debts by me owing,”’ is void as to creditors. 
Greeley, Assignee,,.vs. Dizon & Bro., 413. \ 


2. A deed of assignment containing a clause for a pro rata payment 
of the remaining creditors, after certain other preferred credit- 
ors were paid, and providing for a return of any surplus there 
might be to the assignor, is void as to creditors. Id. 


3. Where a deed of assignment distinctly directs that the proceeds 
of the property of the assignor shall be applied, first to the pay- 
ment of certain preferred creditors in full of their debts in the 
order in which they are named, and the assignee named in said 
deed is the first preferred creditor, and accepts the trust and en- 
ters upon the discharge of its duties, he is not entitled to com- 
pensation for the care and management of the assigned property 

) if there is not a sufficient amount of the proceeds thereof to pay 

said preferred creditors in full. Greeley vs. Percival, 535. 





4, In a suit by a preferred creditor in a deed of assignment against 
the assignee, for a debt due him from the assignor, it is not er- 
ror to refuse to allow the assignee credit for the fees of an at- 
torney employed by him as assignee, when he offers no proof 
that the amount charged by said attorney was a fair and reasona- 
ble charge for the services performed, or that the services of said 
attorney were necessary for the protection of the trust property, 
and not caused by his own failure to perform the trusts in the 
assignment. Td. 
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ASSIGNMENT OF STOCK. See Counties,1, 2, 3; Railroads, 1. 
ASSESSMENT. See Zazes and Tax Titles, 2, 3, 4, 5, 6, 7, 8, 9, 10. 


ASSISTANCE, WRIT OF. See Partition, 4; Appeals and Appellate 
Practice, 12. 

1. A defendant cannot set up in answer to a petition for a writ of as- 
sistance, matter of defence to complainant’s bill, and as to 
which he has been concluded by adecree on the merits, or which 
he has unsuccessfully urged as ground for opening a decree pro 
confesso. Keil vs. West et al., 508. 

2. The mere commencement of an action of ejectment by a pur- 
chaser at a judicial sale is not of itself sufficient to bar the court 
decreeing such sale from putting him in possession of the prop- 
erty purchased, by a writ of assistance against a party to the 
decree. Id. 


ASSUMPSIT. See Pleading, Lau, 3. 


ATTACHMENT. See Pleading, Law, 8 ; Seal, 1. 

1. The bond required of plaintiffs on suing out an attachment, to be 
signed by two securities, if joint, and not joint and several, is 
good under the statute. Barrs é Downing vs. Gordon & Stamp, 
25. 

2. In framing an attachment bond signed by the plaintiffs and two 
others, conditioned that plaintiffs will pay all damages, &c., the 
two other signers are ‘‘securities,’’ whether so named in the 
writing or not. Id. 


3. When a suit is commenced by filing a precipe for summons ad 
resp., and for a writ of attachment against property, the sum- 
mons being issued and served on a person nota defendant, and 
the attachment being served by levy on defendants’ property, a 
general appearance and obtaining time to plead by defendants is 
a waiver of regular service of process ; and a dissolution of the 
attachment does not abate the suit. Jd. 


4. In issuing an attachment under sections 13, 14 and 15 of chapter 
7, McClellan’s Digest, page 113, the court acquires special or 
extraordinary jurisdiction, derived from and exercisable only ac- 
cording to the statute, and has the power to take such judicial 
action only through the modes of procedure prescribed by the 
statute. West vs. Woodfolk, 189. 

5. The affidavit made by the plaintiff, upon which the writ of at- 
tachment was issued in this case, was entitled, ‘‘ State of Flor- 
ida, Jackson county,”’ and the jurat was signed, ‘‘ Frank Phil- 
ips, Clerk.”” The affidavit of parties proving the removal of 
the defendant’s property from the State, is entitled ‘ First Ju- 
dicial Circuit of Florida, Circuit Court of Jackson 
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ATTACHMENT—( Continued.) 


county,’’ and the jurat signed ‘‘ Frank Philips, Clerk Circuit 
 % Court.’’ On the same day that these affidavits were made, and 
i filed in the office of the Clerk of the Circuit Court, a bond, not 
; entitled, was filed, signed by securities as required by law, but 
with no endorsement of approval thereon by any one, and there- 
é upon a writ of attachment was issued out of the Circuit Court 
of Jackson county, properly directed, and signed by ‘‘ Frank 
Philips, Clerk Circuit Court.’’ The court below dissolved the 
proceedings on motion, for the reason ‘‘that neither the affida- 
vit nor the bond in attachment shows in what court the pro- 
ceeding is :’’ Held, That such judgment of the court was erro- 

neous. Id. 

6. The clerk is not required by the statute to endorse upon the bond 
in attachment cases his approval thereof in writing. The fact 
of the issue of the writ by the clerk is evidence of such ap- 
proval. Jd. 

7. It is not necessary that the affidavit or attachment bond, upon 
the filing of which the writ issues, should be entitled in the 
cause ; if they are in the form prescribed by the statute they 
are valid, although they do not state in what court the pro- 
ceedings are had. The writ of attachment determines that ques- 
tion. Jd. 


ATTORNEYS’ FEES. See Assignment, 4; Mortgage, 1. 
BASTARDY. See Criminal Law, 14, 15. 


BILL OF EXCEPTIONS. See Appeals and Appellate Practice, 1, 3; 
Criminal Law, 40, 41. 


1. Where a case has been tried at a term of the Circuit Court, and 
an order has been entered upon the minutes of the term, allow- 
ing time after the term for making up and signing a bill of ex- 
ceptions, and the Judge of such Circuit, who tried the case, be- 
comes unable from sickness to settle and sign the bill in vaca- 
tion, a Judge of another Circuit has power under section 4, of 

) chapter 373. Laws of Florida, (sec. 27, p. 337, McC’s. Digest, ) to 

settle and sign it in vacation within the time limited by the or- 

der. Bowden et al. vs. Wilson, Hxecutria, et al., 165. 





2. Where there has been no entry of such an order in the minutes of 
the term, as provided by Rule 97, of the Circuit Court Rules, the 
bill of exceptions will be struck from the transcript of the record 
filed inthe Supreme Court on appeal. Jd. 

3. Where there is a verdict and motion for a new trial, and a denial 
of the motion, and subsequently, at the same term, there is a va- 
cation of the order refusing a new trial, and a continuance of the 

motion, and a supersedeas granted, and at the succeeding term 
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of the court the motion for a new trial is refused and final judg- 
»ment entered on the verdict, the latter term is ‘‘the term of the 
court at which the verdict is rendered or trial had,’’ within the 
meaning of Rule 97 of Circuit Court Rules, prescribing the term 
when a bill of exceptions shall he made up and signed or a spe- 
cial order for further time allowed. Such also would be the law 
had such judgment been in fact entered at the former term. 
Greeley vs. Percival et al., 428. 


4. Where there is an order made in term allowing further time for 


making up and signing a bill of exceptions, and the bill bears 
date as signed within the time allowed, and there is a mere reci- 
tal in the record that the bill was signed after the expiration of 
the time “‘ nunc pro tune,’’ it will be assumed, even if any effect 
is to be given to the recital, that the bill was presented to the 
Cireuit Judge within the time allowed, and such bill will be 
treated by the Supreme Court as properly before it. Jd. 


5. Where there is simply an order made in term allowing time for 


perfecting a bill of exceptions, and such bill shows upon its face 
that it was not presented to the Judge during the term of the 
court at which the order was made, nor till after the expiration 
of the time allowed by the order, it will not be considered on a 
writ of error. Bush vs. The State, 569. 


6. When during the term of a court the Judge presiding has, under 


rule 97, granted further time for making up and signing a bill of 
exceptions, he is not empowered by the act of the Legislature of 
February 20th, 1879, chap. 3121, to grant in vaca'ion another or- 
der further extending the time. Myrick vs. Merritt, 799. 


BILL OF EXCHANGE. See Piyment, 1; Practice, Law, 4. 
BOND. See Attachment, 1, 12 ; Counties, 2 ; Delivery, 1; Guardian,1; 


Seal, 1. 


CATTLE. See Railroads, 2, 4, 5, 6, 7, 8, 9, 10, 11. 
CERTIFICATE OF DEPOSIT. See Promissory Note, 2. 
CHARGE OF JUDGE TO JURY. See Criminal Law, 10, 11, 12, 13, 


23, 30, 32, 38, 39. 


1. The Circuit Judge charged the jury as follows: ‘‘If you believe 





from the evidence that it was apparent to the car driver that the 
plaintiff when he entered the car was ina crippled condition, 
having to use a cane or crutches to aid him in moving about, 
then it was the duty of the driver to use a greater degree of 
care than ina common case of an apparently well and sound pas- 
senger :’’ Held, To be error, there being no testimony showing 
that it was so apparent. Jack. St. Ry. Co. vs. Chappell, 175. 
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CHARGE OF JUDGE TO JURY—( Continued.) 


2. An instruction which assumes facts alleged therein to have been 
proven is erroneous, and is properly refused. ZL. & NV. R. R. Co. 
vs. Yniestra, 700. 


CLERK OF CIRCUIT COURT. See Criminal Law, 36. 
COMMISSION TO TAKE TESTIMONY. See Criminal Law, 1, 2. 
COMPENSATION. See Assignment, 3. 


CONSIDERATION. See Pleading, Law, 6. 


1. A ‘‘consideration of some kind is absolutely necessary to the form- 
ing of a good contract.’’ To constitute a legal consideration the 
acts to be mutually done must be of benefit and advantage to 
the promissor, or of detriment or inconvenience to the promisee. 
Jones vs. McCallum, 392. 


2. When an agreement is made between A. and B., by which B. 
agrees to pay to A. a sum certain for one year’s services to be 
rendered by A. to B., and furtheragrees that in the event of A.’s 
death before the fulfillment of the contract to pay saidsum with- 
out abatement to A.’s wife, said agreement, so far as it contem- 
plates a payment by B., if noservices whatever are performed by 
A., is a nudum pactum and void. Id. 

3. When B. agrees to pay A., or in the event of the death of A. be- 
fore the fulfillment of the contract to the wife of A., a certain 
sum of money for one year’s services, a part performance of the 
services by A. before his death is a sufficient consideration to en- 
able the wife of A. to recover the entire sum promised by B. It is 
an agreement to pay a fixed amount whether the services are per- 
formed in whole or in part. Jd. 


CONSTITUTIONAL LAW. See Appeals and Appellate Practice, 14 ; 
Municipal Corporations, 1, 2, 3, 4, 5, 6; Railroads, 11. 

1. Where a part of an act is unconsitutional the other portions of 
the act will not be affected by it if they are capable of being ex- 
ecuted without it in accordance with the purpose of the Legisla- 

) ture. Hx Parte Wells, 289. 

CONTRACT. See Consideration. 

CONTRIBUTORY NEGLIGENCE. See Negligence, 3, 4, 5, 6. 
CORPORATION. Counties ; Municipal Corporations ; Judgment, 5. 





1. A., stockholder of an incorporated company, or joint stock associ- 
ation, agrees with B., an employe of said company, to allow B. 
for services ‘‘ twelve and fifty one-hundreth dollars a week, to be 
drawn from the funds of the company.’ By such an agree- 
ment A. does not become prima facie liable to pay said sum to 

B. Robinson vs. Hemstreet, 342. 
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COSTS. See Appeals and Appellate Practice, 11; New Trial, 4. 


COUNSEL, IMPROPER REMARKS BY. See Criminal Law, 5, 7, 
8, 37, 38. 


COUNTIES. 


1. Prior to 1858 Columbia county, then embracing the territory of 
Suwannee county, had issued bonds for $100,000 in payment for 
1,000 shares of stock in the F., A. & G.C. R. R. Co. In that 
year an act was passed creating Suwannee county, and it was 
provided that the Commissioners of Columbia should set apart 
and transfer to Suwannee so many shares of the railroad stock 
held by her as would constitute a fair division between them, to 
be determined by the relative amount of taxable property ; and 
on making the transfer the Commissioners of Suwannee should 
execute bonds payable to the Comfnissioners of Columbia for 
the par value of the stock and deliver the bonds to the Judge of 
Probate of Columbia in payment for the stock transferred. 
Commissioners of Columbia in February, 1861, executed and de- 
livered to the Commissioners of Suwannee an assignment, recit- 
ing that they “‘do hereby set apart and transfer to the county of 
Suwannee 253 shares of stock in the F., A. & G. C. R. R. Co., 
being the relative proportion of the 1,000 shares now held by said 
county of Columbia to which said county of Suwannee is entitled ; 
and we hereby authorize the county of Suwannee to receive in 
her name certificates of said shares.’’ Thereupon the Commis- 
sioners of Suwannee county duly ‘‘ Ordered, that we accept the 
transfer of said stock and that we issue our bonds for the above 
amount of $25,300 to the Board of County Commissioners of Co- 
lumbia county.’’ The bonds were issued: Held, that the above 
assignment transferred a proprietary interest to the extent of 
253 shares of the stock then held by Columbia county, and gave 
to Suwannee county the right and power to have the transfer 
made on the stock books of the railroad company whenever she 
desired to have it done, which right the courts would enforce. 
State ex rel. vs. County Commissioners of Suwannee county, 1. 

2. The fact that the County Commissioners of Columbia county 
voted upon the whole 1,000 shares after the assignment, because 
the stock stood in its name on the railroad company’s books, did 
not affect the proprietary rights of Suwannee county in the 253 
shares. By the assignment Columbia county parted with its 
right of property and Suwannee county gained it. Jd. 

3. The acceptance of the assignment by Suwannee County Com- 
misioners, the assignment being valid, and the issuing of the 
bonds, fixed the liability of the county of Suwannee. Jd. 
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COUNTY COURT. See Pleading, Law, 1, 2. 


1. The County Court has general and exclusive jurisdiction, by the 
statute, to grant letters of administration upon the estates of 
deceased persons. The order granting letters is the exercise of 
jurisdiction, involving the adjudication of jurisdictional facts. 
The judgment cannot be attacked collaterally by proof aliunde 
the record to disprove the jurisdictional facts already adjudicated 
by the County Court. Zpping, Bellas & Oo. vs. Robinson, 36. 


2. But the County Court is not a court of general jurisdiction in the 
course of the common law, and the rnle of presumptions, as to 
jurisdiction not appearing of record, is not applicable to this 
court. Its jurisdiction should appear by its records, and when 
its records and proceedings do not disclose jurisdiction in a par- 
ticular case, they may be attacked in any collateral proceeding 
by showing the absence of jurisdiction. Id. 


3. Yet there are two exceptions to the rule that the order and judg- 
ment of the County Court cannot be impeached collaterally by 
proof outside the record, to-wit: the fact that the supposed in- 
testate is not dead, and the fact that letters have alresdy been 
lawfully granted in the State and not revoked. In such cases 
jurisdiction is impossible. Jd. 


4. The provisions of the statute that foreign administrators may 
bring suits in this State, and that special letters of administra- 
tion may be obtained by one specially authorized by foreign rep- 
resentatives, for the collection of debts due the deceased, are not 
exclusive of the power to grant letters generally within the State 
in cases provided by law. Td. 


CRIMINAL LAW— 


1. Section 1, Chapter 3125, Laws 1879, gives to the court no discre- 
tion in the matter of issuing a commission to take testimony. If 
the proof on the part of the accused meets the requirements of 
the statute, it is ‘‘ made the duty of the Judge to order that a 
commission be issued.’’ Newton vs. The State, 58. 


2. In order to avoid the necessity of the issuing of a commission to 
examine a witness, under such circumstances, it is not sufficient 
for the prosecutor to admit that if the witness was present or 
examined on interrogatories he would testify to the material 
facts stated in the affidavit on which the motion is founded. The 
admission must be of the absolute truth of the facts so stated, 
or the accused will be entitled to his commission, or continu- 
ance. Id. 

3. Before the commencement of the trial, counsel for the accused 
moved the court for an order that all articles in the possession 
of the State, intended to be used in evidence, be placed in the 
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CRIMINAL LAW—( Continued.) 

hands of the clerk or other officer of the court for their inspec- 
tion. The State Attorney filed a statement by which it appears 
that all such articles had been seen and examined by counsel for 
defence and the experts in their behalf, and that they were fully 
acquaintod with such articles—and further agreeing that such 
articles should be submitted to counsel for defence before they 
were so offered in evidence. No denial of this statement was 
made by the defence. Held, That in overruling the motion there 
was no error. Jd. 

The examination of the accused in a criminal case, taken before a 
coroner and jury, where such witness was not at the time under 
arrest, Or charged with the crime, and wherc he was instructed 
by the coroner that he need not answer any question that would 
criminate him in any way, is proper evidence to go to the jury, 
when such witness himself is subsequently indicted and on trial 
for the offence. Id. 

. The general rule in such cases is that what a party voluntarily says 
in relation to the offence is admissible in evidence against him, 
whether on oath or not. An afi iavit made by him to procure a 
continuance of the cause, or fora commission to examine wit- 
nesses, is not excepted from this rule. Jd. 

. When counsel, upon the trial of a cause before a jury, abusing his 
privilege to the manifost prejudice of the other party, makes 
statements with regard to evidence being adduced not pertinent 
and therefore not within his privilege, it becomes the duty of 
the Judge to stop him at once. Andif he fails to do so, and 
the impropriety is great, it is ground for a new trial. Jd. 

. When improper and illegal evidence has been introduced and per- 
mitted to go to the jury under exception, and not withdrawn by 
the counsel offering it, or the jury have not been instructed by 
the court to disregard it entirely for every purpose, and the Aps 
pellate Court can see that it may have had a prejudicial influence 
upon the minds of the jury in making up their verdict, this is 
ground for a new trial. Jd. 

. Remarks of counsel in the argument of the case, outside of the evi- 
dence and the reasonable bounds of argument, having no rela- 
tion to the guilt or innocence of the accused and intended to ex- 
cite the passions and influence the minds of the jury against the 
accused, should be prohibited or stopped by the court in the ex- 
ercise of a sound discretion, and when they are indulged in by 
counsel, and not prohibited or stopped, it is good ground for a 
new trial. Jd. 

. It is improper for counsel to add, by his own statement, a fact 
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without the authority of an oath or evidence to the testimony as 
submitted to the jury. A statement of a fact by counsel not au- 
thorized or proven by the evidence, should not be allowed to go 
to the jury. Jd. 


. It is proper for the court to charge the jury as to the distinctions 
made between direct and circumstantial evidence, especially in a 
case where such proof is in a great measure circumstantial. Id. 


. It is error for the court to charge—‘‘If a homicide or killing is 
proven, and no ground of defence set up or proven as to the rea- 
son or cause, or motive, the law presumes that it was premedi- 
tated, unless proven to be accidental or unintentional.’’ Pre- 
meditation is a question of fact for the jury, to be determined 
from the whole evidence. Jd. 


. The charge of the court plainly explained to the jury the distinc- 
tions made by law in the different degrees of murder, to wit : the 
first, second and third degrees. Although perhaps unnecessary 
under the proofs, yet held to be no such error as would author- 
ize a new trial, as it was in no manner prejudicial to the interests 
of the accused, and could not influence the jury against him in 
their findings. Td. 


3. The statute of this State (Laws 1872, Chap. 1877), provides that a 
majority of the jury, in the trial of a capital offence, may recom- 
mend to mercy. If the court charge the jury on this question, it 
should be in the language of the statute. The court is not called 
upon to charge upon it. Counsel may read the act to the jury, 
and the Judge may give it to the jury if it is desired by coun- 
sel. Td. 


. The opinions of medical men are admitted as to the cause of dis- 
ease, or of death, or the conseqence of wounds, and as to the sane 
or insane state of a person’s mind, as collected from circumstan- 
ces, and as to various other subjects of professional skill, thongh 
the witness founds them not on his own personal observation, 
but on the case itself as proven by other witnesses on the trial. 
Id. 

. The laws of this State (McC’s. Digest, 126,) clearly point out the 
manner of proceeding in cases of bastardy. These laws must be 
strictly complied with in order to charge the father of an illegiti- 
mate child. C. 7. vs. The State, 171. 

. The complaint must show that the mother is a single woman, and 
it must appear by the record that process was duly issued ou her 
complaint ; that the alleged father was arrested by a proper offi- 
cer; that upon his appearance in court the female making the 
complaint was examined on oath in his presence touching the 
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charge against him, and that in the Circuit Court an issue was 
made ‘‘by the plea or traverse of the accused or by the order of 
the court.” Id. 


- In an indictment under chapter 3463, Laws 1883, it is not necessary 


to charge that the entry was ‘‘ burglariously,’’ nor is it necessary 
ta allege the ownership of the building in any particular individ- 
ual. The crime is a statutory one. Tilly vs. The State, 242. 


. Offences prescribed and defined by a statute must be charged in 


the language of the statute, or in language equivalent thereto. 
Ta. 


. An indictment endorsed on back in printing, with words, ‘‘A true 


bill,”” which endorsement is signed by the foreman of the grand 
jury, as such foreman, isa compliance with the statute in that re- 
spect. Jd. 


. A new trial will not be granted because of the admission of imma- 


terial or illegal evidence to prove a fact which is fully established 
by other and legal evidence in the cause, it being clear that the 
verdict was not influenced by such illegal evidence. Jd. 


. The exclusive possession of the stolen property by the prisoner 


soon after the theft is sufficient, when standing alone, to put him 
upon explanation, and if he fail to make explanation, then to 
warrant the jury in finding him guilty of the larceny. Jd. 


. On the trial of a defendant on an indictment found under chapter 


3463, Laws 1883, for breaking and entering a building, to wit : 
A meat honse, with intent to steal and carry away property of 
less than the value of twenty dollars, in order to convict there 
must be some evidence to connect the defendant with the break- 
ing and entering. Washington vs. The State, 328. 


. Acourt is not bound, upon request of counsel, to instruct the 


jury upon any question which is not properly before them by 
reason of the evidence in the cause. Jd. 


24. Where there is no evidence to support the finding of the jury, the 


judgment will be set aside and new trial ordered. Jd. 


25. In civil suits, generally, presumptive evidence as distinguished 


from direct evidence of marriage is prima facie sufficient, as 
when a man and woman cohabit together, and speak of each 
other as husband and wife, and of the circumstances of their. 
marriage, and the like, but in suits where criminal conversation, 
adultery, polygamy, &c., constitute the essence or foundation of 
the action, a more rigid rule is required. In such case presump- 
tions do not apply, and in order to convict the defendant the 
marriage must be proven. Green vs. The State, 403. 
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26. The State moved for a continuance of the trial upon an indict- 
ment for murder, supporting the motion by a written statement 
of the State Attorney of what the absent witness would testify 
if present. The prisoner objected to the continuance on the 
ground that the witness had never been before the grand jury, 
and that the indictment was found without his testimony. The 
Circuit Judge ruled that the continuance should be granted un- 
less the prisoner should waive the presence of the witness and 
agree that if present he would testify to the facts set out in the 
statement. The prisoner excepted to the ruling, but thereupon 
agreed in writing to waive the presence of the witness, and to 
admit that the witness would, if present, testify to the facts 
stated. The bill of exceptions purports to give all the testi- 
mony used on the trial before the jury which was afterwards im- 
panelled, but neither it nor the record shows that such state- 
ment or agreement, or the testimony of the witness, was used on 
such trial: Held, There is nothing to show that the ruling had 
any effect upon the verdict, and it will not be reviewed in the 
Supreme Court on a motion for a new trial. George Andrews vs. 
The State, 598. 


27. A venireman stated on his voir dire that he had formed an opin- 
ion as to the guilt or innocence of the accused, who was charged 
with murder, and that it was not formed from hearing or con- 


versing with the witnesses in the case; that if he went into the 
jury box he would give a verdict according to the evidence ; 
‘‘that it would take a reasonable amount of evidence—that it 
would take conclusive evidence to change his mind.”” The Cir- 
cuit Judge ruled that he was a competent juror; Held, To be 
error and that he was not competent. Jd. 

28. A venireman stated on his voir dire that his opinion was formed from 
rumor ; that he had never conversed with the witnesses, and his 
opinion would yield readily to evidence, but he would rather not 
have heard what he had if he was to go in the jury box. The 
Circuit Judge ruled he was a competent juror: Held, Not to be 
error. Jd. 

29. Whether, where a venireman is erroneously ruled to be compe- 
tent as a juror, notwithstanding his opinions are of such charac- 
ter as in law disqualify him to sit on the jury, and he is after- 
wards challenged peremptorily by the prisoner, and the record 
does not show that his peremptory challenges were exhausted 
before a full jury was sworn, it is a material error for which a 
new trial will be granted? Quere? Id. 


30. Where a part of a charge to the jury is excepted to, the whole 
charge should be considered, and if the charge considered as a 
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whole is free from the objection urged, the exception should be 
overruled. Jd. 

31. The Circuit Judge charged the jury that manslaughter in the se- 
cond and fourth degrees only was to be considered by them, ‘‘for 
the reason that under the admission of the prisoner that he did 
the killing with design to protect himself, the others are put out 
of consideration.”’ Held, To be error, as no such admission ap- 
pears in the record. Id. ' 

32. It is error to instruct the jury that the statement of the prisoner 
of his defence under the statute is to be received wlth caution 
because of the position he occupies. The statute gives the right 
to make this statement unqualified by such comment or caution 
from the Judge. Jd. 

33. The doctrine of reasonable doubt does not apply to proof of 
venue. If the evidence raises a violent presumption that the of- 
fence was committed in the county alleged, or it may be reason- 
ably inferred from the evidence, it is sufficient. Jd. 


34. Where there is no doubt that the prisoner began the enc ounter 
resulting in death, previous threats made by the deceased of se- 
rious bodily harm to, or against the life of, the prisoner are not 
admissible in evidence, though they have been communicated to 
the prisoner, there being no evidence of any demonstration upon 
the part of the deceased made at the time of the killing and ap- 
parently indicating an immediate intention of executing the 
threats. Bond vs. The State, 738. 


— 


35. Evidence of the reputation of the deceased as a violent, quarrelsome 
and dangerous man in the community where he lives, is not ad- 
missible when the prisoner is the assailant and the killing takes 
place under circumstances that can afford him no reasonable 
ground to believe himself in danger of serious bodily harm. Jd. 


36. The statement of the prisoner is evidence for the consideration of 
the jury alone, and to be allowed such weight and sueh only as 
they see fit to give it. Jd, 

87. The duty imposed by statute upon the Clerk of the Circuit Court 
to draw from the box the names of persons to serve as grand 

jurors at a term of the court may be performed by a deputy. 
Willingham vs. The State, 761. 

38. When separate paragraphs or parts thereof of a charge to a jury are 
excepted to, the whole charge should be considered, and if, con- 
sidered as a whole, the charge is free from the defects alleged, 
the exception should be overruled. Jd. 

39. The Judge charged the jury upen the subject of intoxication and 
insanity. There was no testimony as to the prisoner being a 
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drunkard, or that he had been drinking, or was at the time of 
the killing under the influence of liquor, or as to any insanity or 
mental aberration or delusion, and nothing calculated to raise a 
reasonable doubt as to his being sober, and free from such men- 
tal affliction ; Held, That the refusal of a new trial should not 
be reversed even if there was error in the charge, the verdict 
being clearly sustained by the evidence and nothing appearing 
calculated to mislead the jury or to operate injuriously to the 
prisoner in view of the facts of the case. Jd. 


40. Objection to the argument of counselas being beyond the evidence 
or otherwise improper should be made at the time of such abuse 
of the right or privilege of argument, and action of the court 
overruling the objection, and the fact that exception was taken 
to such ruling should appear, with the objection, in the bill of 
exceptions, in order to obtain a review of the ruling by the appel- 
late court. Id. 


. Where an objection to remarks of counselas violating the right or 
privilege of argument, or other objection of a similar character, 
is made in the trial of a cause before a jury, and no ruling of the 
court thereon is shown by the bill of exceptions, the objection 
will be held to have been waived. Likewise, if an adverse rul- 
ing is shown, but no exception thereto. Jd. 


. No exception to the omission of the Clerk of the Circuit Court to 
put the usual file mark on an indictment which has been pleaded 
to, and of which thé record shows due presentation by a grand 
jury in open court, can be raised primarily in the appellate court. 
Such omission is of no practical consequence to the prisoner. 
under such circumstances. Id. 


. Upon an indictment for living in an open state of adultery, on a cer- 
tain day and on divers other days and times since said date to the day 
of the finding of the indictment, evidence of acts anterior to such 
time are admissible in evidence as tending to illustrate or explain 
similar acts within the period alleged:in the indictment, or to 
corroborate testimony of such latter acts, bnt not to convict of a 
substantive offence committed anterior to such period. Brevalde 
vs. The State, 789. 

. Where there has been a conviction upon such an indictment, and 
there is no evidence of a living in an open state of adultery within 
the limited period, but there is proof of such a living about a 
year prior to the first day of such period, a new trial should be 
granted, the introduction of such evidence having been properly 
excepted to. Jd. 


26 
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CUSTOM— 

1. The existence or non-existence of a custom is a question of fact for 

ajury. Its validity or invalidity is a question of law for a court. 
Sullivan vs. Jernigan, 264. 


2, Custom cannot prevail against a legal right. Jd. 


‘DAMAGES. See Zguity and Equitable Jurisdiction, 4, 5; Libel, 8, 
8, 12. 
DECREE. See Hguity and Hquitable Jurisdiction, 8 ; Partition, 3 ; Plead- 
ing, Equity, 3. 

1. A decree pronounced and entered in a suit for foreclosure of mort- 
gage is not a lien on any real estate of the defendant other than that 
embraced in the mortgage, notwithstanding the language of the 
decree is that the complainant ‘‘recover of the defendant”’ a 
specific sum of money. Scott, Sheriff, vs. Russ and Guyton, 260. 

2. A decree obtained subsequently at chambers for the balance due 
the mortgagor after the application of the proceeds of sale to his 
mortgage debt, under Equity Rule 89, isa lien on the lands of the 
defendant the same as a judgment at law, when the said decree 
is filed and entered in the minutes of the court or the chancery 
order book. Jd. 


DECREE PRO CONFESSO. See Appeals and Appellate Practice, 4 ; 
Practice, Equity, 4. 
DEED. See Hvidence, 1. 


1. Where a deed describes the land conveyed by well defined metes 
and bounds, and states the number of acres contained therein, 
the more certain description by boundaries must govern the con- 
struction of the call; and both grantor and grantee, in the ab- 
sence of fraud, take the risk as to the quantity of the land. 
Jackson et al. vs. Magbee et al., 622. 


DELIVERY. 


1. Delivery, by the maker of a bond payable to the holder, is pre- 
sumed from the fact of possession. State, exrel., vs. Commission- 
ers of Suwannee County, 1. 


DEMURRER. See Pleading, Hquity, 13. 


1. Under chapter 3430, Laws of Florida, approved March 5, 1883, 
pleading over in bar, after démurrer to the declaration has been 
overruled, is not a waiver of the demurrer, but the judgment or 
ruling on the demurrer may be reviewed on appeal or writ of error, 
and no exception need be taken or noted in the lower court te 
secure such right of review. Jones, Varnum & Co. vs. Town- 
send’s Adm’z., 431. 


DEPUTY. See Criminal Law, 37. 


INDEX. 
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DEVISE. See Will, 1, 2, 8, 4, 5, 6. 
DISTRESS FOR RENT. 


1. In a proceeding under the statute requiring an affidavit as an ini- 
tiatory step, and dispensing with written pleadings, the affidavit 
stands in lieu of and performs the functions of a declaration. 
Smoot & Hartshorn, Bwecutors, vs. Strauss, 611. 


2. The act of March 11, 1879, chap. 3131, does not change the com- 
mon law in so far as making an express contract for a fixed rent 
indispensable to the right to distrain for rent due. Jd, 


DIVORCE. See Alimony, 1, 2, 3, 4, 5. 


1. The term ‘‘extreme cruelty ’’ in the statute, (McClellan’s Digest, 
sec. 7, p. 478,) is tobe interpreted to mean the cruelty which was 
ground for divorce a mensa et thoro in England. Donald vs. 
Donald, 571. 

. In arriving at a conclusion, as to what cruelty may be properly 
termed ‘‘ extreme,’’ the court should consider: (@) The mental 
and physical condition of'the person upon whom the violence is 
inflicted. (0.) Whether or not the act of violence was a single 
and exceptional act, and the provocation under which it was 
committed. (c.) Whether the circumstances under which it 
was committed would induce the belief that its repetition was 
very improbable. Id. 


. ‘* Extreme cruelty’ sufficient to authorize a court to grant a di- 
vorce does not necessarily mean a bodily injury alone, but in- 
cludes such conduct on the part of the husband as would cause 
to the wife continuous and intense mental suffering and danger 
to her health. Jd. 


. Divorce for cruelty is not granted as a punishment for past acts of 
violence, but on the ground of danger to the wife if the cohabz% 
tation continues. Jd. 


. Facts not amounting to actual cruelty may be properly stated in 
a bill for divorce as laying a foundation for subsequent cruelty, 
and to show the true relations between the parties and the like- 
lihood of the repetition of the violence. Jd. 


6. Placing his hand on his wife’s shoulder and requesting her to 
leave the room is not an act of extreme cruelty by the hus- 
band, Jd. 

DOWER. 

1. When a testator makes a will making provision therein for his 
widow and the widow does not signify her dissent thereto in the 
Circuit or County Court of the county wherein she resides at 
any time within one year after the probate of such will, she forfeits 
all right to dower in the testator’s estate. Wilson, Hxecutria, et 
al., vs. Fridendurg, 386. 
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DRAFT. See Pleading, Law, 9, 10; Practice, Law, 4. 
EJECTMENT. See ZHvidence,1; Taxes and Tax Titles, 1. 


1. Ejectment will lie in favor of one tenant in common against her 
cotenants who are guilty of such a violation of the former’s 
rights as constitutes an ouster. Kearnes et, al. vs. Hill et al., 
185. 


EQUITY AND EQUITABLE JURISDICTION. See Pleading, Equi- 
ty, Practice, Equity, Assistance, Writ of, 2; Mortgage, 1. 


1. A bill by a creditor filed for the purpose of subjecting lands to 
levy and sale on execution, it being alleged that the debtor had 
a good legal title by deed and by adverse possession, but that the 
title deed had been lost and the record thereof destroyed by fire, 
against a grantee of the heirs of a former owner, who claims ti- 
tle, shows no ground of equity jurisdiction, as the whole matter 
is cognizable in a court of law. Coogler vs Mayo, Administra- 
tor, 126. 

2. Without some supervening equity a court of chancery has no ju- 
risdiction to try a mere question of legal title. Id. 


3. Where with the full knowledge and in the presence of the owner 
of land a chartered railroad company wrongfully or without law- 
ful right enters upon and takes possession, destroying the fences 
and superstructures thereon, and builds a line of railroad and 
runs its cars over it, the owner making no objection other than 
that the amount of damages offered by the company is not satis- 
factory, and the owner of the land lies by for over nine months 
without attempting to prevent the taking possession and occupa- 
tion by the company, a court of equity will not enjoin the com- 
pany from continuing to run its cars over the road. The con- 
duct of the owner amounts to an acquiescence in the construe- 
tion of the road over his land, and the public have acquired 
rights upon such acquiescence which will not be interfered with 
by a court of equity by injunction. P. é A. R. R. Co. vs. 
Jackson, 146, 


4. Yet the owner has not lost his title to the land and may maintain 
an appropriate action at law to recover his damages. d. 


5. Such injury being of a permanent nature, the damages recove-. 
able at law may include the whole injury or loss, and there can 
be no danger of further litigation to recover such damages ; 
therefore, there is no ground of equity jurisdiction to prevent 
or avoid multiplicity of suits : a judgment for the whole injury 
would be a bar to action for subsequent injuries arising from the 
same source, Jd. 
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6. Where persons to whom lands have descended under the statute 
of descents, sell and convey the land to another, and the latter 
person takes without notice of any agreement to convey pre- 
viously made by such heirs with a third person, the second per- 
son holds the land discharged of such agreement, and a bill by 
the third person asking that the second person be enjoined from 
selling the land, and alleging neither notice to him of such 
agreement, nor fraud on his part, is demurrable. Kearnes et al. 
vs. Hill et al., 185. 

7. The fact that a creditor holds a mortgage on particular property 
of the debtor as security for his claim does not exclude the cred- 
itor or his assignee from the terms or protection of the Statute 
of Frauds, or from equitable relief against fraudulent disposi- 
tions of other property, held or paid for by the debtor, made 
for the purpose of avoiding the payment of such oe Rob- 
inson et. al. vs. Springfield Co., 203. 

8. Where a decree of foreclosure and sale is alleged to be fraudulent, 
and to have been made for the purpose of defrauding, hindering 
and delaying creditors of the defendants therein, and it is alleged 
that no money was ever loaned as pretended by the papers, 
which are the basis of such decree, the Chancellor who rendered 
such decree may, upon a bill filed by the assignee of one of such 
creditors for the purpose of subjecting the property covered by 
the decree of foreclosure to the payment of his debt, and to set 
aside such decree as,made to hinder and delay creditors, such as- 
signee not being a party to such decree, enjoin the plaintiff in 
such decree of foreclosure, her agents and attorneys, from en- 
forcing said decree. In such case the court acts upon the parties 
and not upon itself. Jd. 

9, Where land in this State is conveyed by the vendor toa wife at the 
instance of her husband, who has paid the purchase money, and 
is held upon a secret trust for him, it cannot be sold under an 
execution against the husband, whether such execution be issued 
upon a judgment at law or upon a decree in equity rendered for 
the balance remaining unpaid after a sale of the mortgaged 
property in a foreclosure suit. Such land is an equitable asset, 
not liable to sale under such an extcution. Jd. 

10. Where a creditor seeks the aid of a court of equity against the 
real estate of his debtor, the title to which has been in such 
debtor, and is alleged to have been conveyed by him in fraud of 
his creditors, it is sufficient for the creditor to show a judgment 
at law, or, as equivalent thereto, a decree in equity for a balance 
remaining after a foreclosure sale of mortgaged property, creat- 
ing a lien on such real estate ; if, however, the title to such real 
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estate has never been in the debtor, but is held by another on a 
secret trust for him, or is an equitable asset not liable to be sold 
under an execution at law, there must be an execution sued out 
and pursued to every available extent and returned unsatis- 
fied. Id. 

11. A bill may be filed to remove from real estate liable to sale under 
execution at law fraudulent incumbrances or conveyances as 
soon as judgment is obtained without proceeding to obtain satis- 
faction out of other property. Jd. 

12. To entitle a party to relief on a bill in equity filed by him to en- 
join a sale of property claimed by him, which, if the sale oc- 
curred, would be a cloud on his title, he must show title in him- 
self. If he fails todo so he cannot be injured by such sale. 
Benner et al. vs. Kendall et al., 584. 

18. When the cloud proposed to be removed by the will would not, if 
an action of ejectment was brought upon it against the true 
owner, be sufficient to cause said owner to be put to proof of 
its inefficiency, and was not apparently a good title, no cloud ex- 
ists and the interference of a court of equity cannot be invoked. 
Ta. 

14, The reformation o* written instruments, when by mistake they 


express more or less than the parties intended, is a well estab- 
lished branch of equity jurisdiction. Jackson et al. vs. Mag- 
bee et al., 622. . 

15. If the proof is not full and satisfactory, and the mistake plain, 
equity will not interfere ; for the writing should be deemed the 
sole expositor of the intent of the parties, until the contrary is 
established beyond reasonable controversy. Jd. 


ERROR, WRIT OF. See Appeals and Appellate Practice, 7, 8, 9. 


EVIDENCE. See Criminal Law, 3, 4, 6, 7, 10, 14, 20, 22, 25, 38, 34, 
35, 36, 43, 44; Libel, 8, 11, 12; Will, 7. 

1. In the trial of an ejectment suit for lot one (1), block one (1), ac- 
cording to the map or plat of the town of Brooklyn, a paper pur- 
porting to be a receipt for taxes, which does not on its face iden- 
tify the land described in the declaration with the land described 
in said paper on which the taxes had been paid, should be re- 
jected if objected to unless the party offering said paper offers by 
other evidence to connect the land in controversy with the land 
described in said paper. The same principle applies to a deed, 
the calls of which do not, from the language used therein, ap- 
pear tocover the landincontroversy. Fla. Savings Bank, &c., vs. 
Smith, et al., 258. 
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2. In a suit in equity against the representative of a deceased person 
the complainant therein is not a competent witness in said suit 
to testify as to any transaction or communication occurring be- 
tween himself and said deceased person. Ley and Zetrouer, Ad- 
ministrators, vs. Edwards, 388. 


. It is competent to ask a witness if he had not heard of the com- 
mission of a crime of which another was accused in his presence 
as explanatory of the understanding of witness of the accusation. 
Tidwell vs. Witherspoon, 359. 


. In such a case to ask a witness “‘if it was not a matter of general 
notoriety ’’ that such a crime had been committed, is error. Jd. 


. When the special fact in controversy is whether the words of a 
third person, not under oath, were spoken or written, and not 
whether they were true, testimony as to whether they were 
spoken or written isnot to be excluded as hearsay ; so, also, where 
language or statements, whether written or spoken, are the natu- 
ral or inseparable concomitants of the principal facts in contro- 
versy. Jones, Varnum & Co. vs. Townsend’s Adm’z., 431. 

. Under the statute permitting a party to a civil action to testify in 
his own behalf, it is competent for him, where the question is 
whether or not he did a certain act with a fraudulent intent, to 
testify as to his intention, and to state whether or not he, at the 


time of acting, considered that he had the right to do the act. 
Such testimony, however, is not conclusive upon the jury. Ger- 
mania Fire Insurance Co. vs. Stone, 555. 


. A paper neither written nor signed by the party against whom it 
is sought to be used in evidence, and whose contents have not 
been acknowledged by him to be a correct statement of what it 
purports to set forth, is not admissible as per se evidence of its 
contents as against such party. Jd. 

EXCEPTION. See Bill of Exceptions ; Criminal Law, 40, 41, 42; De- 
murrer, 1. 
EXECUTION. See Administrators and Erecutors, 2, 4; Equity and 
Equitable Jurisdiction, 9, 10; Judgment, 4; Pleading, Equity, 
11; Practice, Equity, 1, 2, 3. 

1. An execution against an administrator should be suspended when 
it does not appear on its face whether it is to be satisfied out of 
the individual property of the defendant or out of the property 
of his intestate. Higgins vs. Driggs, Administrator, 103. 


EXECUTOR. See Administrators and Hxecutors. 
EXEMPTION. See Homestead. 
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EXPERT. See Criminal Law, 14. 


FRAUD. See Assignment, 1,2; Hguity and Equitable Jurisdiction, 1, 
11; Replevin, 1. 


FRAUDULENT INTENT. See Zvidence, 6; New Trial, 6. 
GRAND JURY. See Criminal Law, 37; Jurors, 1. 


GUARDIAN. 

1. The bond which the law authorizes the Judge to require as an 
‘*additional’’ bond in case of sale of the real estate of a minor 
by his guardian is not primary in its character. It is subsidiary 
and auxiliary and no suit can be maintained upon it until the 
penalty of the original bondis exhausted. Hart, Hxrecutriz, et al. 
vs. Stribling, 136. 


HEARSAY. See Zvidence, 5. 


HOMESTEAD. 
1. ‘‘ Exemption laws are to be liberally construed in favor of their 
beneficent purposes.”” McDougall et al. vs. Meginniss et al., 362. 
2. The Constitution of this State, section 1, Article 9, exempts a 
homestead to the extent of one hundred and sixty acres of land 
outside an incorporated city or town to the head of a family resid- 
ing in this State, with the improvements on the real estate, with- 
out regard to the use that may be made of that portion of the 
tract not covered by the residence and enclosures. Jd. 
3. A testator has no power to dispose of his homestead by will, 
whether he is indebted or not indebted at the time of his death. 
If he is not indebted, his heirs at law are entitled to the home- 
stead by the operation of the laws of descent. If he is indebted 
they are entitled to it, by the same law, freed from the debts 
_ of the testator by force of the constitutional provisions of home- 
stead exemption. Wilson, Hxecutrizx, et al., vs. Fridenburg, 386. 


HUSBAND AND WIFE. See Alimony; Divorce; Dower ; Equity 
and Equitable Jurisdiction, 9. 


1. Anagreement by which a husband and wife undertake to convey 
lands owned by the latter as her separate property under the 
Constitution or statute of Florida, and as to which she has not 
made her acknowledgment on a separate examination, is void 
as to the wife, and equity will not specifically enforce it against 
her, although the party seeking relief has paid the consideration, 
and is in possession. That this rule would be altered by the fact 
that she had made such an acknowledgment—neither admitted 
nor passed upon. Goss vs. Furman, 406. 


INDICTMENT. See Criminal Law, 17, 18, 19, 43. 
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INJUNCTION. See Equity and Equitable Jurisdiction, 3, 8. 
INSURANCE. 

1. Where a policy of insurance taken upon a building provides that 
‘if the assured be not the owner of the land on which said 
building stands by title in fee simple, and this fact is not ex- 
pressed in the written portion of the policy,’’ it shall be “ void,”’ 
and upon a trial it appears that the fact of his not being such 
owner does not appear in the policy, and it is shown that the as- 
sured was, at most, the owner in fee of only an undivided in- 
terest in the land, and there is no evidence that the assurer has 
waived, or is estopped from insisting upon such provision as a 
defence, the verdict should be for the assurer. Under such cir- 
cumstances a verdict for the assured should be set aside and a new 
trial granted. Scottish, déc., Insurance Co. vs. Petty, 399. 


JUDGMENT. See Administrators and Hxecutors,4; County Court, 
1, 3; Lien, 1; Practice, Law, 1, 2. 

1. A judgment entered by the clerk in vacation ought not to be 
amended when it appears from the record that no judgment 
ought to have been entered. Higgins vs. Driggs, Admr., 103. 

2. Where in a suit against two partners as joint debtors a final 
judgment is taken by plaintiff against one of them after default, 
and upon an issue joined by plea in bar by the other a verdict is 
had against plaintiff, the plaintiff cannot have a new trial as 


against the defendant who has pleaded, because in such case he 
can have but one judgment in one suit. Pollak vs Hutchinson, 
128. 


3. A judgment of a referee does not stand confirmed and become 
the judgment of the Court in which the cause was pending at 
the time of the reference until the lapse of ten days from the 
service of notice by said referee of the fact of the filing of his 
findings and judgment upon the respective parties to said judg- 
ment. Robinson vs. Hemstreet, 342. 

4 Where a judgment of a Justice’s Court is against the ‘‘ Florida 
Central Railroad’’ and real estate belonging to the “‘ Florida 
Central Railroad Company’ is sold under an execution issued on 
said judgment, such sale is invalid to divest title of the ‘‘ Flor- 
ida Central Railroad Company ”’ in the absence of proof show- 
ing that the last named Company was the real defendant meant 
in said judgment. L’ Engle vs. F.C. & W. R. R. Co., 358. 

5. The rule, that a party sued by a wrong name failing to plead mis- 
nomer, is concluded by said judgment, and in all subsequent 
litigation may be connected with the judgment by proper aver- 
ments and proof, applies also to corporations sued by a wrong 
name. Id. 
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JUDGMENT—( Continued.) 

6. A judgment for defendant in an action for malicious prosecution 
is a bar to a subsequent suit against him for slander for the same 
accusation as the one upon which he was arrested, and for which 
he brought his action for malicious prosecution, though said 
slanderous words were uttered on a different occasion, provided 
they were uttered before suit for malicious prosecution was com- 
menced. Tidwell vs. Witherspoon, 359. 


JURISDICTION. See Alimony, 3; Attachment, 4; County Court, 1, 
2, 3, 4. 
JURORS. See Criminal Law, 27, 28, 29, 87. 

1. When at the assembling of a Circuit Court no grand jurors shall 
have been summoned in the manner provided by law, it is not 
error for the Judge presiding to order the Clerk to issue a spe- 
cial venire commanding the Sheriff to summon the number of 
qualified jurors so ordered from the bystanders, or the body of 
the county at large. MWewton vs. The State, 53. 


LACHES. See Pleading, Equity, 3. 
LANDLORD AND TENANT. See Distress for Rent. . 
LIBEL. . 
1. Under section 3324, of the Revised Statutes of the United States, 


the failure to efface and obliterate the internal revenue stamps 
on a cask at the time of emptying the same of distilled spirits 
is a felony, punishable by fine and imprisonment. Intent to 
transport the empty cask with the stamp on it, or to procure it 
to be transported, is not an element of the above offence. Jones, 
Varnum & Oo. vs. Townsend’s Adm’z., 431. 

2. To publish in a newspaper of a person who is a candidate for an 
elective municipal office that he is ‘‘a retail liquor dealer, and 
we are informed is under indictment for not canceling the stamps 
on empty liquor casks, the contents of which he had sold,’’ 
such person not being under indictment for the above or any 
such crime, is a libel, and is actionable per se, and is not privi- 
leged. Id. 

8. A declaration, in the usual form, setting out the publication, and 
the above provision of the United States Statutes, and alleging 
that the defendant meant by such publication that the plaintiff 
was under indictment for the commission of the above felony, is 
good in law, although it alleges no special damage to the plain- 
tiff. Id. 

4. In a plea of justification to an action for libel great certainty of 
averment is requisite. It must be as broad as, and justify the 
substance of, the specific charge or publication, its character and 
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LIBEL—( Continued.) 
imputations. If it does not aver that the words are true in the 
sense imputed to them by proper inuendo, itis bad. Jd, 

5. Good motives are essential to a justification or exoneration of pub- 
lishing libelous matter which is true, under the Constitution of 
Florida. Id. 

6. The language of a publication alleged to be libelous should be con- 
strued as the common mind would naturally understand it. Jd. 


7. The publication of matter otherwise libelous or actionable is not 
relieved of its libelous or actionable character by the statement 
that it is made on information. Jd. 

8. The plea of ‘‘ not guslty,’’ in an action for libel, the charge being 
actionable per se, admits that it is false in fact. Where under 
such plea the publication is proved or admitted, and the alleged 
libel is actionable, malice cannot be so overcome by proof as to 
establish a defence, and defeat the plaintiff of his verdict ; yet to 
repel the presumption of or prove a less degree of malice, and 
thus mitigate damages, defendant may show that at the time the 
publication was made he had good reason to believe and did be- 
lieve the charge to be true. Facts and circumstances showing 
that the defendant had reasonable grounds to believe the charge 
to be true may be introduced to repel malice and in mitigation 
of damages, though they tend to establish the truth of the al- 
leged libel, or to create suspicion thereof, if they are not such as 
amount to proof of the truthfulness of the charge. Evidence so 
offered in mitigation is to be treated as involving a conclusive 
admission that the charge is not true infact. Id. 

9. Newspapers have no privilege that will excuse them in printing 
libels of which any other publication would not be excused. The 
liberty of the press means that no previous license to publish shall 
be required, but not that the publisher of a newspaper shall be 
any less responsible than another person would be for publishing 
otherwise the same libelous matter. Td. 

10. The publication concerning a candidate for an elective office in a 
municipality, by a newspaper admitted to have at the time a 
large circulation beyond the limits of the municipality, of arti- 
cles stating that he is under indictment for a felony, when such 
is not the fact, is not privileged. Jd. 

11. The defendant in a libel suit should not permitted to testify 
whether or not he exercised any care in ascertaining the truthful- 
ness of the charge ; this is for the decision of the jury. Id. 


12. The result of the election at which the plaintiff is a candidate is 
not proper evidence for the defendant in the absence of allega- 
tion of special damage. Jd. 















844 


LICENSE. 

1. An alteration of a petition to the County Commissioners for li- 
cense to sell liquors, wines and beer under chap. 3416, acts of 1883, 
by erasing therefrom the name of the person whom the regis- 
tered voters understood at the time of the signing to be the per- 
son to whom such license was to be granted, and the inserting 
therein the name of another person for whom the registered vot- 
ers had not asked such a privilege, isa sufficient reason to justify 
the County Commissioners in refusing to grant a permit to such 
other person to obtain license. County Commissioners of Polk 
County vs. Johnson & Co., 578. 

2. The personal fitness of the party seeking a license for the special 
privilege of selling liquors, as well as the sale of liquors in the 
election district, is an essential consideration in the mind of the 
voter at the time of signing said petition. Id. 

3. Section 2 of said act does not require the publication of the affi- 
davit to the petition mentioned therein : said act only requires 
the publication of ‘‘the petition and the names and marks 
thereto attached.”” Jd. 


4. The absconding of one of two joint petitioners for license to sell 
liquors, after the issuance of an alternative writ of mandamus 
to the Board of County Commissioners which had refused to 
said petitioners a permit to obtain license, is not a good reason 


why the peremptory writ should not issue. Jd. 
LIEN. See Decree, 1, 2; Taxes and Tax Titles, 2. 


1. When a plaintiff in a judgment against B. makes a verbal agree- 
ment with C. that said judgment shall be a lien on land then 
sold by B. to C., such agreement neither adds to nor detracts 
from the legal force of the judgment, and when such judgment 
is subsequently decided by the court in which it was entered to 
be of no legal or binding force, because it had been paid “by C. 
and its lien discharged thereby, such verbal agreement is not ef- 
fective as a lien on the land sold by B. toC. Ley and Zetrouer, 
Adm’rs., vs. Edwards, 333. 


LIMITATIONS, STATUTE OF. 

1. The limitation of an action for “‘ any article charged in a store ac- 
count’’ is four years. It applies as well to wholesale as to retail 
store accounts, and covers the cases of all store keepers selling 
goods, and keeping accounts against purchasers and relying 
upon their books of account as evidence, and is not controlled 
by the mere locality of the store, and use to be made of the 
goods purchased. Salomon vs. The Pioneer Co-operative Co., 374. 
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MALICIOUS PROSECUTION. See Judgment, 6. 


MANDAMUS. See Municipal Corporations, 9. 

1. Where distinct defences are set up in a return to an alternative 
writ of mandamus one or more may be demurred to and issue 
taken on the another. State, ex rel., vs. Co. Coms. Suwannee 
Ges, 3. 

2. Issues of fact in mandamus are tried by the court and not by 
a jury. Jd. 

3. ‘‘A return to an alternative writ of mandamus should state the facts 
relied on with such precision and certainty that the court may be 
fully advised of all the particulars necessary to enable it to pass 
judgment upon the sufficiency of the return.’’ County Come, 
of Polk county vs. Johnson & Co., 374. 


MARRIAGE, PROOF OF. See Criminal Law, 25. 

MARRIED WOMAN. See Husband and Wife; Will, 3, 4, 5, 6. 
MINOR. See Pleading, Hquity, 10. 

MISNOMER. See Judgment, 4, 5. 

MISTAKE. See Equity and Equitable Jurisdiction, 14, 15. 


MORTGAGE. See Administrators and Ezecutors, 6; Deoree, 1, 2; 
Equity and Equitable Jurisdiction, 7; Pleading, Equity, 3. 

1. A mortgage contained the following covenant: ‘‘It is also agreed 
that the grantors shall pay all expenses of collecting said debt, 
including attorney’s fees, and that said money shall be secured 
by this mortgage.’’ The mortgagees brought suit in a court of 
law and recovered the debt secured by the mortgage and the 
judgmeng was paid, but defendant refused to pay any attorney’s 
fees paif vut by plaintiff in prosecuting the suit. Plaintiffs then 
filed a bill to foreclose the mortgage to reimburse themselves for 

‘the amount paid their attorneys in collecting the debt. Held, 
That the bill is well brought for a reasonable amount, to be de- 
termined hy the Chancellor, upon proper proofs. L’ Hngle & 
Hartridge, Adms., vs. L’ Engle, 131. 


2. A mortgage duly recorded is not void as between the parties to it, 
or as to a third person whose claim is not based on a valuable 
consideration, from the fact that it permits the mortgagor to sell 
personal property covered by it without accounting to the mort- 
gagee for the proceeds. McCoy vs. Boley, 803, 


MUNICIPAL CORPORATIONS. See Counties; Constitutional Law, 1; 
Statutory Construction, 1; Taxes and Tax Titles, 8, 9. 


1. “‘An act to dissolve municipal corporations under circumstances 
therein stated and to provide provisional governments for the 
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MUNICIPAL CORPORATIONS—( Continued.) 


same,’’ approved January 28, 1885, (as amended by the act ap- 
proved February 12th, 1885,) and providing in its first section 
that ‘‘ whenever any city or town, incorporated under the gen- 
eral municipal corporation act, approved February 4th, 1869, is 
indebted to the amount of $200,000, and has defaulted, and still 
defaults in the payment of its interest account, the charter of 
such city or town shall be, and is hereby declared to be, repealed 
and the incorporation thereof dissolved,’’ is not a special law 
within the prohibition of sections 17 and 18, of Article 4, of the 
Constitution, but is a general law for the establishment of a uni- 
form system of municipal governments within the meaning of 
section 21 of the same article, such act itself creating a new class 
of municipal corporations and imposing like duties, and bestow- 
ing like powers on each municipality of the class. Hx Parte 
Wells, 280. 


2. The fact that there may be at the time of the approval of a statute 
only one municipality of a class does not of itself render the stat- 
ute creating this class special and unconstitutional. Jd. 


3. The above statute applies as well to municipalities which may here- 
after have such indebtedness and default in paying its interest 
account as to those which, at its approval, had such indebtedness 
and have since been in default. Jd. 


4. The second section of the act making it the duty of the Governor 
to ascertain and declare by proclamation to what corporations 
the first section applies does not confer judicial or legislative 
powers on the Governor within the prohibition of the article of 
the Constitution dividing the government into legislative, exec- 
utive and judicial departments, and providing that no person 
properly belonging to one shall exercise any function properly ap- 
pertaining to the others. d. 

5. A provision making it a felony for an officer of a preceding ‘muni- 
cipality to refuse to deliver public property to an officer of the suc- 
ceeding government, and punishing the offence by fine and im- 
prisonment, is matter properly connected with the dissolution of 
the former and institution of a succceeding municipality, and the 
title of the act being ‘‘ an act to dissolve municipal corporations 
under certain circumstances and provide provisional governments 
for the same,’’ is sufficient to cover such criminal provision under 
section 14, of Article 4, of the Constitution. 7. 


6. Where the Legislature provides for the government of a class of 
municipalities Commissioners to be appointed by the Governor, 
and that the Commissioners shali elect one of their number as 
President, and that such President shall be vested with all the 
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MUNICIPAL CORPORATIONS—( Continued.) 


powers and charged with all the duties belonging to a Mayer un- 
der the general municipal incorporation act, and such general 
municipal incorporation act is, with special exceptions, made ap- 
plicable to the new class of municipalities, such President can ex- 
ercise the judicial powers of the Mayor under such latter act, and 
such legislation does not violate section 16, of Article 6, of the 
Constitution, providing tliat ‘the Legislature may establish courts 
for municipal purposes only in incorporated towns and cities,’’ 
and that ‘all laws for the government of municipal courts shall 
be general in their provisions and equally applicable to the mu- 
nicipal courts df all incorporated cities and towns :”’ nor does it 
violate section 18, of the same article, providing that ‘‘no other 
courts than herein specified shall be organized in this State.”’ 
Ia. 

7. The County Commissioners of a county in which is situated an in- 
corporated city or town have no authority under section 2, chap- 
ter 3026, Acts 1877, to enlarge the boundaries of said city or town 
in the absence of a petition from the corporate authorities re- 


questing an enlargementofthe same. City of Pensacola vs. L. & N. 
R. R. Co., 492. 


8. Two-thirds of a City Council may, under section 15, chapter 37, 
McClellan’s Digest, expel the Mayor for disorderly behavior or 
malconduct in office. State, ex rel. Donnelly, vs. Teasdale et al., 


652. 


9. The action of a City Council, under section 15, of chapter 37, Mc- 
Clellan’s Digest, expelling an officer of the city, is not reviewa- 
ble by appeal or writ of error, but only by mandamus ; and in 
a proceeding by mandamus for such purpose the court will 
consider the whole proceeding of the council, including the 
testimony adduced before it, and if the testimony entirely fails to 
support the charges, will restore the officer. Id. 


NAVIGATION. See Negligence, 2. 


NEGLIGENCE. See Charge of Judge to Jury, 1; Railroads, 4, 5, 6 7, 
8, 12, 13. 


1. Negligence is the failure to observe for the protection of another’s 
interests such care, precaution and vigilance as the circumstan- 
ces justly demand, and the want of which causes him injury. 
Negligence cannot be presumed, but must be affirmatively 
proven ; and when the testimony fails to show that the defend- 
ant, in an action of damages for injury caused by it, was negli- 
gent, and that its negligence caused the injury, a new trial will 
be granted. Jack. Street. Ry. Co. vs. Chappell, 175. 
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NEGLIGENCE—( Continued.) 

2. The ordinary skill and caution exercised by the timber raftsmen 
on the Escambia river is a proper standard of comparison to as- 
certain whether a particular raft was navigated down said river 
with the necessary degree of skill and caution. Sullivan vs. Jer- 
nigan, 264. 

3. Negligence on the part of a plaintiff which contributes to the in- 
jury of which he complains, is a matter of defence which the de- 
fendant must set up and maintain by proof, unless the plaintiffs 
own evidence in support of his cause of action shows that a 
presumption of contributory negligence is plainly inferable from 
said evidence, in which case the burden of proof is shifted, and 
it becomes the duty of the plaintiff to remove such presumption. 
L. & N. R. R.Co. vs. Yniestra, 700. 

4. Notwithstanding the fact that a person may be guilty of a negli- 
gent act from which injury results to another, yet if the per- 
son injured could by exercising ordinary prudence have pre- 
vented said injury, or by his own act he contributed to said 
injury, he cannot recover damages resulting therefrom. Jd. 


5. The injury must be solely caused by the negligence of the defend- 
ant. It is not enough that it should be essentially so caused. Jd. 


6. Ordinarily the question of contributory negligence is a question 
of fact fora jury under instructions from the court, but when 
there is no contradiction in the evidence, and the facts are undis- 
puted, and the conclusion and inference to be drawn from it is 
indisputable, involving only a common instinct of mankind— 
self-preservation—it becomes a question of law. Jd. 

NEWSPAPER. See Libel, 2, 9, 10. 
NEW TRIAL. See Appeals and Appellate Practice, 2; Criminal Law, 
7, 8, 23, 44. 

1. There being testimony on the part of the plaintiffs sufficient to 
support a verdict, it will not be set aside onthe ground that 
some of the testimony was contradicted unless it is apparent 
that the verdict of the jury was controlled by considerations 
other than a due regard to the evidence. Netso & Bohlen vs. 
Foss & Schneider, 145. 

2. A verdict of a jury or finding of a referee is not against the evi- 
dence when there is sufficient legal evidence to support it, al- 
though there be conflicting testimony on material points. Brow- 
ard vs. Roach, 465. 

3. A verdict of a jury or finding of a referee will not be set aside as 
against the weight of evidence unless its preponderance is such 
that the verdict or finding must have been produced by consid- 
erations other than a due respect to the evidence. Jd. 
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NEW TRIAL—( Continued.) 

4, An error in assessing costs is not a ground for a new trial. Jd. 

5. When a paper purporting to be an assignment by a failing debtor 
for the benefit of his creditors is admitted in evidence in a cause 
on trial between A. & B., and no objection is made to-it by either 
party as being effectual for the purposes mentioned therein, and 
said paper in another suit between C. and D. on a subsequent day 
ot the same term of the court, in which the suit between A. and 
B. was determined, was held by the court to be void on its face, 
such judgment of the court that said paper was of no legal effect 
is not a good ground for granting a new trial to B. in the suit be- 
tween him and A. Greeley vs. Percival, 535. 

6. Where the question of fraudulent intent is one of fact, it is pecu- 
liarly the province of a jury to decide it ; and a verdict will be 
disturbed, by an appellate court, as contrary to the evidence, 
with great hesitation, after a motion for a new trial has been 
overruled at nisi prius, there being testimony to sustain the ver- 
dict. Germania Fire Insurance Co. vs, Stone, 555. 

7. A motion by plaintiff for a new trial will be refused, notwithstand- 
ing error in admitting illegal evidence in behalf of the defendant, 
or error by the court favoring defendant in charging the jury 
when plaintiff's evidence fails entirely to sustain the allegation 
in the affidavit. Such errors are not an injury to the plaintiff. 
Smoot and Hartshorn, Executors, vs. Strauss, 611. 


NEXT FRIEND. See Pleading, Zquity, 10. 
NOTE. See Promissory Note. 


PARTIES. See Pleading, Equity, 1, 2, 9, 10, 14: Tawes and Tax 
Titles, 6. 


PARTITION. 

1. Ina bill for partition the allegation that the cotenants are seised 
in common of the lands is a sufficient allegation of the complain- 
ant’s possession. Kiel vs. West et al., 508. 

2. The possession of one tenant in common is prima facie the posses- 
sion of all the cotenants. The seising necessary to maintain a 
bill for partition of land discussed. Id. 

3. Where a bill for partition states that the complainant and her sis- 
ters, who are defendants, are each seised in fee of an undivided 
third interest in the lands, under a deed from a common grantor, 
and that no one else is interested in the property except that 
their mother, a defendant, ‘‘ claims to have some interest therein 
and to be in possession of the premises,’ and that she ‘‘ refuses 


54 
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PARTITION—( Continued.) 

to set forth her interest or join in partition,’ and it prays that 
the shares belouging to any of the parties may be ascertained 
and settled, and partition be made: Held, (a.) The bill suffi- 
ciently states the quantity or proportionate share held or claimed 
by the several owners or others interested, and such other mat- 
ters as may be necessary to enable the court to adjudicate upon 
the rights and interests of the parties, as required by the stat- 
ute. (6.) A decree for partition, made after a default against 
the mother, and a report of the master, and adjudding that each 
of the sisters is entitled to a third part in fee simple, and that a 
partition be made and appointing commissioners to make it and 
assign each of them her share, adjudicates the rights of all the 
parties, and that the mother had no interest in the premises, and 
it is supported by the bill. Jd. 

4, Such decree having been followed by a decree of sale after a report 
justifying the latter, the purchaser thereat, to whom a convey- 
ance has been made, is entitled to a writ of assistance to put him 
in possession against such mother. Jd. 

5. Upon reference to a master in a partition suit, after a decree pro 
confesso, it is sufficient if he traces the title to a common source. 
Ia. 

6. A subncena issued upon a bill for partition of lands should state 
that the bill is filed for partition, but need not contain a descrip- 
tion of the premises. Jd. 

7%. Aftera voluntary appearance by a defendant to a bill for partition 
he can take no advantage of any defect in the subpoena, or in the 
service or return thereof. Id. 

8.4 Where, in a suit for partition of lands, a defendant is not a resi- 
dent of the circuit in which the suit is instituted, or where he is 
unknown, or where his place of residence is unknown, and an 
order to appear and plead is made, and it or notice thereof is 
published, such order or notice must contain a description of the 
premises sought to be partitioned. Jd. ‘ 


* 9, All questions arising upon or as to equitable titles should be dis- 
posed of in a partition suit by the court of equity in which the 
bill is filed. Jd. 


10. A bare denial of a complainant’s legal title ina partition suit was 
never an obstacle to the court of equity proceeding with the 
cause, nor sufficient to necessitate such court to wait till the title 
should be settled at law; but it was necessary for a defendant 
claiming title in himself, or disputing that of the complainant, to 
set out in his answer his own title or show wherein the complain- 
ant’s was defective, so that if it appeared from the showing 
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PARTITION—( Continued.) 
that there was no valid legal objection to complainant’s title the 
court of equity could proceed with the partition. The same rule 
will obtain under the partition statute of Florida in a case where 
a court of equity cannot settle the legal title. Id. 


PARTNERS. See Pleading, Law, 7, 8; Record, 1. 
PAYMENT. See Pleading, Law, 9. 


1. When it is expressly agreed between a debtor and creditor that a 
-a negotiable promissory note or bill of exchange given by the 
former to the latter should operate as a payment and satisfaction 

of an existing claim, the creditor cannot maintain an action on such 

claim, but will be confined to his remedy on such note or bill. 

The intention of the parties as to whether the bill or note was 

so given and received is a controlling element in the issue, and is 

a question of fact for the jury. May ‘& Sloan vs. Gamble, 14 

Fla., 495, approved. Salomon vs. Pioneer Co-operative Co., 374. 

PLEADING. 


I. Equity. See Assistance, writ of,1; Equity and Equitable Juris- 
diction, 6; Partition, 1, 2, 3. 

1. The assignor of a chose in action is not a necessary party to a bill 
in equity filed by the assignee thereof to recover the amount due 
thereon, if the assignment is absolute and the assignor retains 
no interest in the thing assigned. Robinson et al vs. The Spring- 
field Co., 203. 


2. The plaintiffs in a decree rendered against the mortgagors for a 
balance of the mortgage debt remaining unpaid after a fore- 
closure sale of property covered by the mortgage, and who have 
assigned such decree absolutely and retain no interest therein, 
are not necessary parties to a bill filed by the assignee of such 
decree for the purpose of subjecting to the payment thereof 
other property, the title to which it is alleged was placed in others, 
by or at the instance of a defendant in said decree, prior to the 
rendition of such decree, to defraud the assignors out of the 
payment of the debt. Jd. 


3. The bill filed by such assignee to reach property alleged to have 
been disposed of in fraud of creditors, shows that C. L. R. and 
J. D. M., executed to W. M. and E. 8. B., two promissory notes, 
in ordinary form, and a mortgage to secure the same, and signed 
the notes and mortgage ‘‘C. L. R., Trustee,” and ‘‘J. D. M., 
Trustee,’’? and the mortgage in stating the parties to it styles 
them ‘‘ Trustees for H. D., J. D. M. and C. L. R.,”’ and after a 
decree of foreclosure and a sale of the mortgaged property the 
master reported the balance remaining due on the mortgage debt, 
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and a decree was entered in such foreclosure suit, that W. M. B. 
and E. 8. B. “‘do have and recover of and from the defendants, 
C. L. R. and J. D. M., Trustees, the said sum * * * and in- 
terest, etc., * * * and that execution do issue for the same,”’ 
and the bill was demurred to for want of equity and on other 
grounds: Held, That the decree is a personal decree against the 
defendants therein, to be satisfied out of their individual estate, 
and that there is nothing to change its character in the allega- 
tions of the bill, even assuming that its correctness as such 
could be inquired into in a collateral proceeding. Jd. 


4, The effect on a suit in equity against several defendants of a dis- 
missal thereof as to one defendant under Rule 55 of the Equity 
Rules, on account of the failure of the complainant to set the 
demurrer of such defendant down for a hearing, is not a ground 
of a demurrer in favor of other defendants to such bill, and can- 
not be considered in the Supreme Court upon the arguments of a 
demurrer interposed by other defendants, and particularly when 
it does not appear to have been assigned as a ground in the de- 
murrer. Jd. 

5. Where one general right is claimed in a bill it is not multifarious 
even though the defendants have separate and distinct rights. 
Where the several conveyances and other alleged fraudulent acts 
or contrivances against which relief is prayed purport to be, 
some directly to one person, and another toa trustee in trust for 
the same person, it is not multifarious to join the several mat- 
ters, and all parties thereto, in one bill. But where there is also 
included in said bill statements showing a cloud to be cast upon 
the complainant’s real estate by one of such contrivances, and 
there is a prayer that such real estate be relieved of the same, a 
demurrer for multifariousness will be sustained. Jd. 


6. Where the bill of complaint alleges that property charged to have 
been conveyed to, or vested in a wife or others, in fraud of the 
husband’s creditors, is still, in fact, the husband’s property, and 
that so far as vested in the wife or others it is vested in her or 
them in trust for him, and that he has asserted entire and exclu- 
sive management and control of the property and dealt in all re- 
spects with it as his own, except for his own fraudulent ends he 
has used her and their names to conceal and cover the title from 
his creditors, thus showing an existing and recognized trust for 
his benefit, a demurrer of such husband, wife and others, on the 
ground of laches or of statutory bar because of the date of the 
conveyances, will be overruled. Jd, 


7. If upon a demurrer to the whole bill it appears that the plaintiff is 
entitled to relief as to some of the matters set out in the bill, 
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but not as to all, and the billis multifarious, the demurrer should 
be sustained. Jd. 

8. A bill asking the appointment of a receiver, without notice to the 
party whose rights are to be affected, should set forth with par- 
ticularity the facts and circumstances relied on to justify an ex 
parte exercise of this extraordinary power. Fricker vs. Peters & 
Calhoun Co., 254, 


9. A person, though not a party to a suit, but having an interest in 
the subject matter thereof, may bring a bill to review the decree 


in said suit if his interest is affected by said decree. Paul vs. 
Frierson et al., 529. 


10. A suit by John W. Paul, next friend of Esther J. Paul, a minor, 
is not a suit in the name of the minor. It should be Esther J. 
Paul, by her next friend, John W. Paul. Jd. 


. A bill to reach assets of a judgment debtor which are not subject 
to levy under an execution at law, brought by one not a party to 
the jugdment, must show the complainant’s title to or ownership 
of the judgments. An allegation of ownership of the execution 
issued thereon which has been returned unsatisfied is not suffi- 
cient. Richardson vs. Gilbert et al., 544. 


. When a bill for the reformation of the calls in a deed alleges that 


said deed contains calls for land which the grantor intended to 
convey, as well as calls for land which he never intended to con- 
vey, a plea setting forth that the grantor was the grantee’s ten- 
ant of a part of the land described in said deed, and paid rent 
therefor, is a bad plea and should be overruled. Jackson et al. 
vs. Magbee et al., 622. 


. An omission to state the name of a defendant in the introductory 
part of a bill in equity, under Equity Rule 17, is ground of spe- 
cial demurrer. Objection on aceount of such omission cannot 
be made under a mere general demurrer ; nor can such objection 
be urged in the Appellate Court when the record does not show 
that it was presented and passed upon in the lower court. McCoy 
vs. Boley, 803. 

. An allegation ina bill to foreclose a mortgage that a defendant’s in- 
terest, if he has any, has accrued since the mortgage and is sub- 
ject to the lien thereof, sufficiently shows that he is a proper 
party, and is not demurrable as stating no cause of action against 
him. Jd. 

II. Law. See Demurrer, 1; Libel, 3, 4, 8 ; Mandamus, 1. 
1. A plea that letters of administration were improperly granted and 
void because the deceased left no goods, chattels or land in this 
State, deceased having died out of the State, and that the 
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County Court was without jurisdiction to grant letters as ap- 
peared upon the face of the records of the County Court granting 
the letters, is a good plea that the letters are void. Epping, Bel- 
las & Oo., vs. Robinson, 36. 


2. A plea in such case simply alleging the absence of certain juris- 
dictional facts, but not averring that the County Court has not 
adjudicated upon these facts, (the granting of the letters being 
prima facie evidence that the court had so adjudicated,) is not a 
good plea that the letters were void. The judgment of the 
County Court granting the letters is generally conclusive as to all 
matters properly before it, including jurisdictional facts, until 
reversed or set aside by direct proceedings, with the exceptions 
before stated, and the facts so adjudicated cannot be re-exam- 
ined collaterally, Jd. 

. A. can maintain a suit in assumpsit against B. upon B.’s promise 


to C. for the benefit of A., if the promise is not under seal. 
Hunter vs. Wilson, Stearly & Co., 250. 


. Where the declaration alleges that B., in consideration of the de- 
livery to him by C. of the cargo of a vessel consisting of valua- 
able merchandise, promised C. that he would pay to A. a draft 
accepted by C. and payable to A., and that said draft was drawn 
by A. on C. “against the cargo,’’ a plea by B. denying that said 


draft was drawn ‘‘ against the cargo’’ tenders an immaterial is- 
sue and is demurrable. Id. 


. When the declaration alleges that B. made a promise to C. and D. 
for the benefit of A., upon which promise A. brings suit against 
B., a plea by B. that he never promised D., is demurrable. ‘Jd. 


. When the declaration alleges that B., upon the delivery to him of 
a valuable cargo of merchandise by C., promised C. to pay to 
A. adebt due from C. to A.,a plea by B. that there was ‘‘no 
consideration ’’ for the promise, is bad. Jd. 


. An unincorporated company or partnership cannot sue in its com- 
pany or firm name, but must sue in the name of the individuals 
composing it. Richardson vs. Smith & Co., 336. 

. When a claim for property levied upon under a writ of attachment 
is interposed under the statute, by an unincorporated company 
or firm, the affidavit of ownership should state the names of the 
individuals composing such company or firm. If the affidavit 
merely states the firm name in alleging the ownership, or states 
the name of only one or more of the persons composing the firm, 
and shows moreover that there are other members, or is another 
member, of the firm, but does not give the names or name of 
such other members or member, it is insufficient, and the claim 
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proceeding should be dismissed on motion of the plaintiff in at- 
tachment. Jd. 

9. A plea filed to the common counts in action on an open account 
for goods sold, &c., and alleging that before the action the de- 
fendant discharged and satisfied the plaintiff's claim by giving a 
draft on a third person for the full amount of the claim, and that 
the plaintiff accepted the same in full payment and satisfaction 
thereof, sets up a good defence in law, and is not demurrable. 
It is not necessary to expressly allege that the draft was negotia- 
ble, as the plea, in the absence of such allegation, is sufficient to 
admit proof of a negotiable instrument. Salomon vs. The Pio- 
neer Co-operative Co., 374. 

10. The allegation, in a plea to such an action, that the plaintiff en- 
dorsed and transferred the draft before it became due, and that 
the endorsee brought suit thereon against the defendant, and 
that there was a judgment therein against the endorsee, does not, 
in the absence of the agreement that the draft shall operate as a 
payment or satisfaction of the account, constitute a defence to 
the action on the account: non constat, but that the assignor 
may have owned and held the draft by re-assignment, and this 
may have been the ground of defendants recovery against the 
original assignee. Id. 


POSSESSION. See Criminal Law, 21. 
PRACTICE. 


I. Equity. See Partition, 5, 6, 7, 8. 


1. Rule Seven of the ‘‘ Rules of Practice for the Government of Cir- 
cuit Courts in Suits of Equity’ is the only authority for the is- 
sue of an execution on a decree in equity for the payment of 
money. The rule does not authorize the Clerk of the Circuit 
Court to issue an alias execution when the original is lost or 
destroyed. White et al. vs. Staley’s Hxecutors, 396. 

2. A paper purporting to be an alias execution issued on a decree in 
equity, for the payment of money, bya Clerk of a Circuit Court, 
without an order of the court in which said decree was rendered, 
isa nullity. Jd. 

3. Rule Seven of the Rules, supra, does not adopt the provisions of 
sections 3 and 5, McClellan’s Digest,.pp. 521, 522. It adopts only 
the form of executions used in the Circuit Courts in a suit at 
common law. Jd. 

4, An application by a defendant to open a decree pro confesso will 
not’ be granted unless he show both reasonable diligence and a 
meritorious defence. Keil vs. West, 508. 
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5. The Rules of Practice for the government of the Circuit Courts 
in suits in equity only authorize the “plaintiff or complainant 
to set down the cause for hearing on bill and answer.’’ Gary 
vs. Mickler, 539. 

6. It is not error to refuse to dismiss a bill in equity after answer 
and replication thereto are filed and before the time for taking 
testimony has expired, on motion of the defendant to dismiss 
the same on bill and answer. Jd. 

II. Law. See Administrators and Executors, 4, 8 ; Attachment, 4, 6,7; 
Bill of Exceptions ; Evidence, 1 ; Judgment, 1, 2,3; Mandamus, 
1: Taxes and Tax Titles, 1. 

1. When there is a judgment of default against one joint promissor 
and an issue of fact joined as to another, it is proper practice to 
submit toa jury the issue of fact as to the defendant who pleads 
and the assessment of damages as against the one who makes 
default. The statute authorizing the clerk to assess damages 
upon default does not apply to this case. Netso & Bohlen vs. 
Foss & Schneider, 143. 


2. The rule that there can be but one judgment against joint pro- 
missors within the same jurisdiction, refers to final judgment 
and not to a default for not pleading entered against one. Jd. 


3. The affidavit made by the plaintiff, upon which the writ of attach- 
ment was issued in this case, was entitled, ‘‘ State of Florida, 
Jackson county,’’ and the jurat was signed, ‘‘ Frank Philips, 
Clerk.” The affidavit of parties proving the removal of the de- 
fendant’s |property from the State, is entitled ‘‘ First Judicial 
Circuit of Florida, Cireuit Court of Jackson county,’ and the 
jurat signed ‘‘ Frank Philips, Clerk Cir. Court.’’ On the same 
day that these affidavits were made, and filed in the office of the 
Clerk of the Circuit Court, a bond, not entitled, was filed, signed 
by securities as required by law, but with ro endorsement of ap- 
proval thereon by any one, and thereupon a writ of attachment 
was issued out of the Circuit Court of Jackson county properly 
directed, and signed by “‘ Frank Philips, Clerk Circuit Court.’’ 
The court below dissolved the proceedings on motion, for the 
reason, ‘‘ that neither the affidavit nor bond in attachmant shows 
in what court the proceeding is :’’ Held, That such judgment of 
the court was erronequs. West vs. Woodfolk, 189. 


4. When it appears on the trial that a negotiable bill or note has 
been given on account of the debt sued on, but there is no agree- 
ment by which it operates as payment or satisfaction, the plain- 
tiff will not be permitted to take judgment unless he produces 
the note or bill and cancels it, or shows that it has been sur- 
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rendered to the defendant or otherwise satisfactorily accounts for 
it. Salomon vs. The Pioneer Co-operative Oo., 374. 


5. The declaration contained a special count to recover the amount 
paid by the plaintiff as surety on a note of the defendant, and a 
count on an acceptance of the defendant, and common counts for 
goods bargained and sold, sold and delivered, money paid, and 
an account stated. A copy of the note and of the acceptance, 
and an open account, were filed with the declaration. In the 
open account are charged the amount of the note, and that of 
the acceptance ; and various items of provisions, and other 
goods and of cash, none of which are covered by the note or ac- 
ceptance. The record shows that after testifying to several 
items in the open account: ‘‘ The plaintiff here abandoned the 
store account, and offered in evidence the two notes due and 
mentioned in the special counts in the declaration :’’ Held, 1st. 
This was not an abandonment of his action as to either the note 
transaction or the acceptance. 2d. The abandonment of the 
store account as a cause of action did not preclude the plaintiff 
from showing that it, excluding the note and acceptance amounts, 
had been paid prior to the institution of the action. Broward 
vs. Roche, 465. 

PREMEDITATION. See Criminal Law, 11. 
PROMISSORY NOTE. See Payment, 1; Practice, Law, 4, 5. 

1. E. F. A., executrix of J. 8. A., made a note by which she promised 
to pay to H. S. H., or his order, $1,097, on demand, with interest 
at ten per cent., and signed said note ‘‘E. F. A., executrix of the 
estate of J. 8. A.:’’ Held, That this was the note of E. F. A., 
and did not bind the estate of J. 8. A. Higgins vs. Driggs, 
Admr., 103. 

2. A certificate ofdeposit, by the terms whereof the money is pay- 
able toa married woman or bearer, is in effect a negotiable prom- 
issory note payable to the holder. Maawell vs. Agnew, 154. 

RAFT. See Negligence, 2. 
RAILROADS. See Zazes and Tax Titlvs, 7, 8. 

1. The provision in the charter of the F., A. &G. C. R. R. Co. (chap- 
ter 481, section 14, Laws of 1852-3, ) that a stockholder may trans- 
fer his interest in the stock, but the “‘ transfer shall not be bind- 
ing unless entered on the books of the company,’’ is a provision 
for the protection of the company, and does not affect a transfer 
as between holder and assignee. State ex rel vs. Co. Coms. Su- 
wannee Co., 1. 

2. Cattle, horses and other live stock running at large are not trespass- 
ers when they go upon the track of a railroad company, nor are 
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their owners liable for damage resulting to the company from 
their going upon the track and anengine or train of cars running 
upon them. &S. Ff. é W. Ry. Co. vs. Geiger, 669. 


. The right of a railroad company to the use of its track is nothing 
more than the right of every other land proprietor in the actual 
use and occupancy of his land and does not exempt the company 
from the duty enjoined by law upon every person so to use his 
- property as not to do any unnecessary injury to another. 


. A railroad company is liable for killing or injuring cattle or other 
live stock upon its track by its train whenever such killing or in- 
jury is the result of negligence upon the part of the agents oper- 
ating the train. The fact that the owner of the live stock per- 
mits them to run at large does not constitute contributory negli- 
gence. Jd. 

. Negligence upon the part of the railroad company is the basis of the 
right of the owner of the live stock to recover, and it must be 
averred in the declaration, and be proved. Jd. 


. In an action by an owner of live stock against a railroad company 
for killing or injuring the stock by its train, proof of the killing 
or injury is not of itself prima facie evidence of negligence upon 
the part of the company or its agents. To make out a prima fa- 
cte case of negligence there must at least be evidence of cirenm- 
stances, from which a presumption arises that the stock would 
not have been run upon by the train but for want of care on the 
part of those operating it. Jd. 

. The Legislature may provide that proof of the killing vr damage to 
live stock by a railroad train or engine shall be prima facie evi- 
dence of negligence on the part of a railroad company or other 
person operating the railroad. Jd. 

. Where under the circumstances of the killing or injury it could have 
been avoided by the exercise of ordinary or reasonable care upon 
the part of the agents operating the train, and such care has not 
been exercised, the company will be liable ; but if notwithstand- 
ing the exercise of such care the killing or injury would be una- 
voidable, the company is not liable. Id. 

. Though owners of cattle and other live stock have the legal right to 
turn them out to range, yet in doing so they assume the risk of 
any damage which may result to the stock from their going upon 
a railroad track and being run upon by a train, when the circum- 
stances are such as to render running upon them unavoidable 
notwithstanding the use of reasonadle care by the person oper- 
ating the train to avoid it. Id. 

. The meaning of sections one and two of ‘‘an act to providea means 
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for the collection of claims for cattle and other stock destroyed 
by railroads,’ (chapter 2060, acts of 1875,) is that the ‘“‘ affidavit 
of the owner or some other person acquainted with the stock 
killed or maimed,”’ shall be conclusive evidence of the amount of 
damages sustained by the owner, and such provision is void as 
not providing due process of law. Jd. 

11. Where the subject expressed in the title of a statute is the provision 
of ‘‘a means for the collection of claims for cattle and other 
stock destroyed by railroad,’’ and the body of the statute de- 
clares or creates an absolute liability which did not exist prior to 
its passage, such new liability is not within the subject expressed 
in the title, and to this extent the statute is inoperative under 
section 14 of Article 4 of the Constitution. Jd. 

12. When a railroad track by authority of law is laid in a public thor- 
oughfare, the right of the company owning said track to operate 
trains thereon is superior to the right of the general public to 
walk along said track, but having a superior right thereon does 
not relieve the company from liability to damage for injury to 
persons caused solely by its negligence in using said track. L. 
& N. R. R. Co. vs. Yniestra, 700. 

13. When a person voluntarily walks on and along the track of a rail- 
road laid in a public thoroughfare, which he knew was used as a 
switch yard on which locomotives were passing to and fro night 
and day, where the walking on either side of said track was as 
good as on the track, and in doing so is run over by a passing 
train and killed, he has, by the failure to exercise ordinary care 
and prudence, directly contributed to his own misfortune, and his 
representative cannot recover from the company using said track 
damages therefor. Jd. 

RECEIVER. See Pleading, Equity, 8. 


1. A receiver should not be appointed except on notice to the party 
whose property is to be divested, except in cases of the gravest 
emergency, demanding the immediate interference of the court 
for the prevention of irreparable injury. Fricker vs. Peters & 
Calhoun Co., 254. 

RECORD. 

1. An instrument executed by one member of a partnership in the 
firm name and legally binding upon the partnership and entitled 
to be recorded under the registry statutes of Florida, may be 
admitted to record upon the acknowledgment of the partner 
who executed it. (Sanders vs. Pepoon, 4th Florida, 465, ap- 
proved but distinguished.) McCoy vs. Boley, 803. 

2. The statutory requirement that an officer taking the acknowledg- 
ment of aninstrument for record shall know or have satisfactory 
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proof that the person making the acknowledgment is the indi- 
vidual described in, and who executed the instrument, applies 
only to cases in which the instrument has been executed or is 
acknowledged out of the State. Id. 

REFEREE. See Judgment, 3; New Trial, 2, 3. 


REFORMATION OF DEED. See Equity and Equitable Jurisdiction, 
14, 15; Pleading, Equity, 12. 
REMAINDER. 

1. A vested remainder in land is a fixed interest in one person to 
take effect in possession after a preceding estate of another per- 
son therein is determined. Paul vs. Frierson, 529. 

2. When the right to the remainder interest in an estate depends upon 
some future event, which may or may not happen, it is a contin- 
gent remainder. Id. 

3. A. executed to B. a deed of trust for the following purposes : ‘‘For 
the sole and separate use, profit and enjoyment of my said wife, 
Martha B. Frierson, subject to her entire control and manage- 
ment for and during her natural life, and at her death the said 
property shall be divided equally among such of her children by 
me begotten as she may leave surviving her, the child or children 
of a deceased child to take that portion to which its parent 
would have been entitled :’’ Held, (a.) That the language crea- 


ted a contingent remainder, dependent upon survivorship. (0.) 
That the ‘children of a deceased child,’’ upon the decease of 
the parent, who was one of the children of the grantor described 
om had the same contingent interest as the deceased parent. 


RENT. See Distress for Rent. 
REPLEVIN. 

1. A sale of goods obtained under false and fraudulent representa- 
tions works no change of property or title while the goods re- 
main in the hands of the purchaser. Such a sale may be avoided 
by the vendor, and he can maintain an action in replevin for his 
goods. Hammond vs. Lynes, 118. 

RES ADJUDICATA. See Appeals and Appellate Practice, 10; Judg- 
ment, 6, New Trial, 5. 

RETRAXIT. See Practice, Law, 5. 

SEAL. 

1. Where two persons affix their names against one seal, or scrawl, it 

is a good sealing. Baars & Downing vs. Gordon & Stamp, 25. 
SEPARATE ESTATE. See Will, 3, 4, 5, 6. 
SECURITY. See Attachment, 3. 
SERVICE. See Appeals and Appellate Practice, 7,9; Attachment, 3. 
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SPECIFIC PERFORMANCE OF CONTRACT. See Husband and 
Wife, 1. 

STATEMENT OF ACCUSED. See Criminal Law, 32, 36, 

STATUTE OF FRAUDS. See Assignment, 1, 2; Hquity and Equitable 
Jurisdiction, 7,11; Trust, 1. 

STATUTORY CONSTRUCTION. See Distress for Rent, 1,2; Limi- 
tations, Statute of, 1: Municrpal Corporations, 1, 3, 4, 6, 7, 8, 
9; Railroads, 10; Taxes and Tax Titles, 1, 2, 4, 7, 8, 10. 

1. When a statute imposes a duty on the Governor it is not necessary 
for it to prescribe the manner of its performance. Za Parte 
Wells, 280. 

STOCK. See Railroads, 2; 4, 5, 6, 7, 8, 9, 10, 11. 

1. The common law in so far as it requires the owner of live stock to 
keep them off the premises of another and renders him liable to 
the owner of such premises for damage done by such stock, is 
not in force in Florida. S. F. & W. Ry. Co. vs. Geiger, 669. 


STOCK OF RAILROAD COMPANY. See Railroads, 1; Counties, 
1, 2 @. 

STOCKHOLDER. See Corporation, 1; Railroads, 1. 

SUBROGATION. See Administrators and Executors, 7. 


SUPERSEDEAS. 

1. A supersedeas to a judgment awarding a peremptory writ of man- 
damus which has not been performed stays the execution of the 
writ, but does not undo the previous full performance thereof. 
County Coms. Polk County vs. Johnson & Oo., 577. 

2, Where, after an appeal taken from a judgment granting a peremp- 
tory writ of mandamus, a supersedeas is granted, but the defend- 
ants in the writ, who are appellants, have in the interim per- 
formed its commands, an attachment will not issue against the 
relators for availing themselves of the benefit of such perform- 
ance as a contempt of such supersedeas granted without notice 
of the performance. Jd. 

TAXES AND TAX TITLES. 

1. Neither section 63, chapter 1976, Laws of 1874, nor section 61, 
chapter 3099, Laws of 1879, restrict the defences that may be set 
up by a party in actual possession of the land sold against a re- 
corded tax deed. The intent of said sections is to prohibit a 
suit by a former owner or claimant out of possession from recov- 
ering the property except upon the grounds mentioned in said 
section. L’ Engle vs. F. 0. & W. R. R. Co., 353. 

2. Under the revenue act of 1879, chapter 3099, a tax becomes a lien 
only after a proper and valid assessment. Id. 

3. An assessment of lands for taxes in the name of a person other 

than the owner, such person not being the occupant of such, 
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land, is void. Lands must be assessed to the owner or occupant 
or must be assessed as unknown. Jd. 


4, Anassessment of land under the revenue act of 1879, chapter 
8099, sections 6, 7 and 20, must be to the owner, or the occupant, 
or as ‘“‘unknown,’’ or to the trustee, guardian, executor or ad- 
ministrator in his representative capacity. L’ Hngle vs. Wilson, 
Eaecutriz, 461. 

5. An assessment to the ‘‘estate of Parkhurst’’ is a nullity, and a 
sale consequent on such assessment conveys no title to the pur- 
chaser. Id. . 

6. Neither the Tax Collector of a city, nor the Tax Assessor of a 
county in which said city is situated, is a necessary party to a 
petition, filed against said city under section 4, chapter 151, 
Laws of Florida, by a person owning property therein, the only 
prayer of the petition being that an assessment of said property 
by said city for taxation be declared unlawful. City of Pensa- - 
cola vs. L. & N. R. R. Co., 492. 


7. Neither section 28, chapter 3219, nor section 28, chapter 3413, 
Laws of Florida, authorize the Board of County Commissioners 
to raise or lower the valuation of property of a railroad company 
assessed by the Comptroller of the State under section 46 of 
each of the above acts. Id. 


8. Section 46, chapter 3219, and section 46, chapter 3413, Laws of 
Florida, charge the Comptroller of the State with the duty of as- 
sessing the total number of miles and value of any railroad in 
this State, the line of which runs through two or more counties 
or through a county and incorporated city or town and appor- 
tioning the value of the said road in each county, incorporated 
city or town, and the proportionate value of the locomotives, en- 
gines, passenger, treight, platform, construction and other cars 
and appurtenances, and withdraws from the local assessors of the 
said towns and cities, through which the said road runs, the 
power to assess the same under the general power granted to 
municipal corporations to assess and tax all real and personal 
property within their limits. Jd. 

9. Ona petition filed under section 4, chapter 151, to declare an as- 
sessment unlawful, it is error to declare the whole assessment to 
be unlawful, where the illegal items can be separated from the 
assessment list without impairing or affecting those parts of the 
same which are legal. Overruling Basnett vs. City of Jackson- 
ville, 19 Fla., 664. Id. 

10. All other property of a railroad company within the limits of an 

incorporated city or town, not required by section 46 of each of 

said acts to be assessed by the Comptroller, can be lawfully as- 
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sessed by the Tax Assessor of said city or town in the manner 
prescribed in Chapter 3477, Laws of Florida. Jd. 


TENANT IN COMMON. See Ejectment, 1; Partition, 2. 


TRESPASS. See Railroads, 2; Stock, 1. 
TRUST. 
1. Caruthers applied to Williams fora loan of money to purchase 


eighty acres of land, agreeing to pay him interest on the amount 
borrowed at the rate of twenty-five per centum per annum, and 
to have the deed to the land made to Williams as security for the 
payment of the loan. Williams paid the purchase money, tak- 
ing a deed to himself for the land, and agreed to convey the 
same to Caruthers whenever Caruthers repaid him the purchase 
money and interest at the rate agreed. Caruthers offered to pay 
Williams the purchase money and interest, but Williams refused 
to receive the money or to convey the land to him : Held, 1st, That 
by the transaction between Caruthers and Williams, the latter 
became the creditor of Caruthers and held the land as trustee of 
a resulting trust in favor of Caruthers and as security for the 
money advanced and interest. 2d. Such a transaction made at 
or before the purchase of the land is not objectionable on the 
ground of being within the statute of frauds, (McClellan’s Dig., 
p. 214, sec. 2,) for the reason that it is a ‘‘trust arising or re- 
sulting from the implication or construction of law.’’ Caruthers 
vs. Williams, 485. 


VENUE. See Criminal Law, 33; Jurors, 1. 
VOIR DIRE. See Criminal Law, 27, 28. 
WAIVER. See Attachment, 3. 
‘ WIDOW. See Dower, 1. 
WILL. See Administrators and Executors, 5,6; Dower, 1; Homestead, 3. 
1. No technical words are necessary to a devise of a fee simple estate 


in the land. The word property, in the words of gift, or dispos- 
itive part of a will, carries the fee or other entire interest of the 
testator in the land, unless it is otherwise shown by the will that 
it was his intention to give a less estate. Robinson et al. vs. 
Randolph et al., 629. 


2. Where the intention of a testator to give a fee or other entire in- 








terest in the land does not clearly appear from the words used in 
the clause of the will devising the land, resort may be had to 
the introductory clause to explain their meaning ; and where the 
word property is so used in the former clause as to leave a doubt 
as to the testator’s intention, and the same word is used in the 
latter clause, and such clanse clearly shows an intention upon his 
part to dispose of all his estate, it will be held that the fee, or 
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WILL—( Continued.) 
other entire interest in the land, was intended to be given and 
passes to the devisee, the other parts of the will consisting with 
such an intention. Id. 

8. No particular form of words is necessary to the creation of a sep- 
arate equitable estate. It may be declared in express terms, or 
inferred from the provisions of the settlement as to the mode 
of enjoying it. Jd. 

4. The alienation of a separate aumean estate may be restrained 
during the grantee’s coverture, and it is no objection to the va- 
= of the restriction that it was made while she was unmar- 
ried. 

5. Restraint upon the right of a daughter to dispose of her real 
estate during coverture may be annexed by a testator to the sep- 
arate equitable estate although the devise took effect while the 
daughter was single. The restraint is not effectual while she is 
single. If before disposing of the real estate she marry, the re- 
straint becomes effectual upon and continues throughout such 
marriage. Should she become discovert and marry again with- 
out having disposed of the prperty the restraint again becomes 
effectual for such subsequent marriage. Id. 

6. A father devised eighty acres of land to his daughter. Consider- 
ing the item giving it to her, and other parts of the will, it is 
held that he gave his entire interest in the land. The same item 
of the will provides as follows: ‘‘I desire it to be well improved 
and to have a good tenement house built upon it. This property 
I desire to secure to her so that neither she nor her husband can 
ever dispose of it. I appoint J. J. D., trustee, to support these 
bequests according to the tenor of the same.’’ Subsequently to 
the testator’s death the daughter married, and is still under co- 
verture; Held, That the legal title is in the trustee, and that the 
property is the daughter’s separate, equitable estate, subject 
during coverture to the restraint imposed upon the power to dis- 
pose of it. Jd. 

7. Parol testimony held not admissible to enlarge or alter the estate 
devised by a will. Jd. 

WITNESS. See Zvidence, 2, 3, 4. 

1. The credit of a witness may be impeached by proof that he has 
made statements out of court contrary to what he has testified at 
the trial. In laying the foundation for such impeachment, it is 
necessary to inquire of him as to the time, place and person in- 
volved in such supposed contradiction. Then the proof of the 
contradictions may be submitted to the jury. The witness can- 
not be contradicted except by proof; not by statements of coun- 
sel or other persons not under oath. Newton vs. The State, 53. 

WRIT OF ERROR. See Zrror. 











